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An Act to provide for the licensing, control and regulation of
Financial Institutions, and for matters incidental thereto

Date of Assent - 22.4.75
Date of Commencement : On Notice

ENACTED by the Parliament of Botswana.

Part . Preliminary

1. This Act may be cited as the Financial Insticutions Act, 1973, St e
and shall come into force on such date as the Minister may, by notice

s R . AP . . Cominence-
published in the Gazette, appoint: -

Provided that the Minister may, by the same or different
notices, appoint different dates for different provisions of the Act
10 come into operation.

2. In chis Act, unless the context otherwise requires - Tute:-

. . . . C g . . predatt
‘affiliate™, in respect of any financial institution, means any com- """

pany, association, syndicate, partnership or other body of
persons, corporate or unincorporate, in which 20%; or more
of any class of voting shares or other voting participation is
directly or indirectly owned or controlled by such financial
institution, or is held by it with power to vote:

“Bank” means the Bank of Botswana established under the Bank of
Botswana Act, 1973,

“banking business” means the business of receiving funds from the
public or from members thereof, whether within or without
Botswana, through the acceptance of money deposits payable
upon demand or after a fixed pertod or after notice, or any
similar operation through the sale or placement of bonds,
certificates, notes or other securtties, and the use of such funds
either in whole or in part, whether within or without Botswana,
for loans, advances, investments or any other operation
authorized either by law or by customary banking practice,
for the account and at the risk of the person doing such business:

“director” includes any person, by whatever title he may be referred
to, carrying out or empowered to carry out substantially the
same funcdons in relation to the direction of a financial ins-
titution as those carried out by a director of a company under
the Companies Proclamation, 1959, and includes any person 71 o193
occupying the position of alternate director, by whatever
name he may be called;

“financtal institution’ means any person carrying on banking
business;
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“foreign financial institution” means any financial institution,
incorporated or otherwise, other than a local financial insti-
tution, doing business in Botswana whether such business be
banking or other business:

Provided that, for the purpose of this Act, unless the context
otherwise requires, all branches and offices of a foreign financial
institution in Botswana shall be deemed to be one financial
institution;

“licensed” means licensed under this Act;

“local financial institution” means a financial institution incor-
porated under the Companies Proclamation, 1939;

“place of business’ means any branch, office or agency {including
a mobile agency) of a financtial institution in Botswana open to
the public;

“principal officer” means the manager or other person in Botswana,
by whatever title he may be referred to, chiefly responsible
for the management of the affairs of a financial institution;

“unsecured”, in relation to loans, advances or credit facilities,
means loans, advances or credit facilities granted without
security; or, in the case of loans, advances or credit facilites
granted against security, any part of such loans, advances or
credit facilities which at any given time exceeds the market
value of the assets comprising the security given, or which
exceeds the valuation approved by the Bank whenever it deems
that no market value exists for such assets.

3. The provisions of this Act shall not apply to ~

{a) the Bank, except insofar as this Act confers upon the Bank
powers to perform functions set forth herein;

{#) the National Development Bank established under the
National Development Bank Act;

{(¢) building societies registered under the Building Societies
Procilamation, 1961 ;

{d} co-operative societies registered under the Co-operative
Societies Law, 1962;

{e) the Post Office Savings Bank established under the Post
Office Savings Bank and Savings Certificates Act;

(/3 insurers registered under the Insurance Act, 1969;

{g} anyinternational financial organization of which the Govern-
ment is a member:

Provided that the Minister, acting in accordance with the
advice of the Bank, may, by order published in the Gazette, make
applicable to any of the aforesaid any of the provisions of this Act
under such conditions and for such period as may be prescribed.



4. /1; The Minister may, acting in accordance with the advice Suspension
of the Bank, by order published in the Gazette, temporarily suspend #
the application of any provision of this Act in respect of any person © 0"
tor such pertod, not exceeding 90 days, and under such terms and
conditions as may be prescribed whenever such suspension is, in
his opinion, in the public interest:

Provided that -
i1} any period prescribed hereunder may be extended from
time to thme by resolution of the National Assembly for

such further period as may be specified in such resolu-
tion ; andl

i) no suspension under this subsection shall exceed 12
months in total duration.

127 The Minister may, acting in accordance with the advice of
the Bank, exempt in writing any person from the provisions of
section 16 for such period and under such conditions as he may
determine, whenever such exemption is, in his opinion, in the public
interest.

3+ The Minister may, acting in accordance with the advice of
the Bank, in writing, exempt any foreign financial institution not
caryying on banking business in Botswana from all or any of the
provisions of this Act, for such period and under such conditions
as he may determine whenever such exemption is, in his opinion,
in the public interest.

Part 11, Licences

5. {1} Except under the authority and in accordance with the Prohibidon

terms anc conditions of a valid licence — against
transacton of

el no person shall transact any banking business in Botswana: "“f_'"“s "lY
’ unlicense

{p; wno local financial institution shall transact any business personor

outside Botswana; and financial
. . . . . ) s . institution
1¢) no foreign financial institution shall transact any business

in Botswana.
(2% Any person who contravenes the provisions of subsection (1)
shall be guilty of an offence and liable to a fine of R500 in respect of
each day on which the contravention continues.

6. (1) Where the Bank has reason to believe that a person is Investigation

transacting business in contravention of section 5 or acting as an ofpersons
.1 . . .. . . > suspected of

agent within the meaning of section 16 without being validly licensed ,;/ving on
therefor, it may call for and inspect, or cause to be inspected, all banking
books, minutes, accounts, cash, securities, records, vouchers and business
other documents in such person’s possession or custody in order to
ascertain whether such person is so transacting banking business

or so acting.
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(2} Any person who, having been so called upon by the Bank
under subsection (1], fails or refuses 1o make available for inspection
all such books, minutes, accounts, cash, securities, records, vouchers
and other documents, shall be guilty of an offence and liable to

fine of R1 000 and to imprisonment for one year.

7. {1} Where any person transacts business in contravention of
section 5 or acts as an agent in contravention of section 16, and such
person holds moneys or other property obtained by transacting such
husiness or so acting whilst not licensed so to do, the Bank may make
application to the High Court for directions in respect of the disposi-
tion of such moneys or property.

{2} The provisions of subsection (1} shall be in addition to and
not in derogation of any criminal liability of such person in accord-
ance with this Act or any other written law.

{3) [ngiving direetions under subsection (1), the High Court shall
give such directions as will, so far as is possible, ensure the speedy and
efficient return of such moneys or property to the deposttor or owner
thereof and may, without prejudice to the generality of the foregoing,
direct that such monies or property be transferred to the custody of
the Bank for distribution to the depositors or owners concerned.

8. (1) Save with the consent of the Bank, which may impose such
conditions as it thinks fit, no person, other than a licensed financial
institution, its agent or a person licensed under section 16, shali use
in the name, description or title under which such person transacts
business in Botswana the word ““bank™, or any of its derivatives, or
any literal transaction of any such word or any other word or
combination of words indicating the transaction of banking business
or make or continue to make any representation indicating the
transaction of banking business in any bill-head, letter paper, notice,
advertisement or in any other manner whatsoever for the purpose of
transacting business in Botswana.

{2) The provisions of subsection {1) shall not apply where the
use of such word —

{a) is for the sole use of forming and incorporating a company
with a view to applying for a licence under this Act;

(6} B included in the title of a staff association or similar or-
ganization of a financial institution.

{3} Subject to subsection (2}, any person who contravenes the
provisions of subsection (1} shall be guilty of an offence and liable
to a fine of R1 000.

9. (1) A licence shall not be issued to any financtal institution
under a name which is, in the opinion of the Bank, likely to mislead
the public.



(2" No (inancial institution shall, without the written approval of
the Bank, use or refer to itself by, or transact business under, a name
other than that under which it is licensed.

{37 The Bank may, upon application being made in writing, and
subject to such conditions as it may impose, perimit the name under
which a licence has been issued to be amended.

i4* Where the Bank is of the opinion that the name under which
a financial institution is licensed 1s likely to mislead the pubiic, it
may serve notice on that institution requiring it to amend such name
within such period as may be specified in the notice, and at the
expiration of such period that financial institution shall cease to use,
or refer to itself by, or transact business uncier such name, and shall
take such steps as may be necessary, whether under this Act or any
other written law, to amend such name.

731 Any financial institution that uses, or refers to itself by, or
transacts business under, a name other than that under which it is
licensed, or which has been approved by the Bank under subsection
723, or, after the expiration of the specified period, a name which it
has been required to amend under subsection (4), shall be guilty of
an offence and liable to a fine of R500 for each day on which the
offence coutinues.

10. {1} No local financial institution shall be granted a licence
unless it is incorporated as a company under the Companies
Proclamation, 1939, and limited by share capital.

23 All shares endowed with voting rights in the share capital of
a local financial institution shall be in registerable form.

'3% No foreign financial institution shall be granted a licence
uniess it 1s registered as an external company under the Companies
Proclamation, 1959,

4}y [n addition to the register required to be kept under section
88 of the Companies Proclamation, 1959, every local financial
institution shall maintain a register, in such form as th¢ Bank may
approve, of the current beneficial owners of all shares endowed with
voting rights in the share capital of such institution and no transfer
of such shares shall be valid until it has been recorcled in such register.

;51 The register required to be maintained under subsection (4}
shall be kept open for inspection by members of the public at the
institution’s principal place of business and without charge during
the institution’s normal hours of business.

11. {1} An application for a licence by a financial institution
shall be madle in writing to the Bank and shall contain or shall be
accompanied by —

(a) a certified copy of the memorandum and articles of associa-

tion of the applicant, or, in the case of a foreign financial
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)

(2)

institution, such documents of similar effect regulating its
affairs, or such other documents as the Bank may require to
establish the manner of control and management ofthe institu-
tion, and, in the case of a public company in formation, a copy
of its prospectus or similar document required under the faw
relating to the formation of that company, and the name,
nationality and address of every subscriber thereto;

a statement of the address of the head office of the applicant
and its registeredt address, and the name, nationality and
address of its chairman, of every director and of its principal
officer;

a copy of the balance sheet of the applicant as at a date within
90 days prior to the date of its application;

full particulars of the business the applicant proposes to carry
on, and of the manner in which it proposes to carry on such
business;

the location of the applicant’s principal place and other
places of business in Botswana and, in the case of a local
financial institution outside Botswana, where it proposes to
carry on its activities, and a schedule of places to be served
by any mobile agency;

full particulars of any shareholding in the institution giving
the holder thereof 209, or more of the voting rights or power
to appoint any of the directors of the institution.

In the case of an applicant who is a foreign financial institu-

tion, such applicant shall, in addition to the documents required to
be lodged in accordance with subsection (1), lodge with the Bank -

(a)

—
o~
S—

a written certificate of designation, which may be changed
from time to time thereafter by the lodging of a new certificate
of designation, specifying the name and address of the officer,
agent, or other person in Botswana upon whom all process
in any action or proceeding against it on a cause of action
arising out of a transaction with its places of business in
Botswana may be served with the same force and effect as if
such institution were organized in Botswana and had been
lawfully served with process therein, and to whom any such
process served on the Bank under paragraph (6} shall be
forwarded ; and

a duly executed instrument in writing, by its terms of in-
definite cluration and irrevocable, appointing the Bank its
true and lawful agent upon whom any process referred to in
paragraph (@) may be served with the same force and effect
as if such institution were organized in Botswana and had
been lawfully served with such process therein.



{3} The Bank may require an applicant for a licence to submit
such additional informaton or documents as it may consider
necessary or destrable.

{4} An application and every document submitted in accordance
with subsection (1) or {3) shall be signed by the principal officer of
the applicant, or, if the applicant is a company in formation, by the
subscribers to the memorandum and articles of association.

(3} An applicant for a licence shall, at the time of lodging the
application, pay to the Bank the investigation fee specified in the
Schedule.

{6) (a) In considering an application for a licence, the Bank shall
conduct such investigation as it may deem necessary to ascertain
the validity of the documents submitted under subsection (1} or
{2), the financial status and history of the applicant, and the charac-
ter and experience of any person concerned with the management
or control of the applicant, the adequacy of tts capital structure, the
convenience and needs of the community it intends to serve, the
carning prospects afforded by the area primarily to be served, the
prospective effect that the opening of a financial institution may have
on existing financial institutions in such area, and the public interest.

(#) No financial institution shall be granted a licence unless it
fulfils the minimum capital requirements specified in section 17 (1.

(7} Ingranting a licence under this section, the Bank may impose
conditions to be complied with by the licensee and, without prejudice
to the generality of the foregoing, such conditions may inciude
conditions as to the place or places at which the licensee shall carry
on business, or the services or facilities that the licensee shall provide
or refrain from providing.

(8) In refusing to grant a licence under this section the Bank shall
furnish to the applicant a written statement of the reasons for its
decision:

Provided that, if the Minister certifies to the Bank that the
granting of such licence is not in the public interest, such certification
shall be final and shall not be questioned in any court, and no other
reason need be furnished to the applicant.

12. (1) The validity of a licence issued to a financial institution
shall be of indefinite duration.

{2) It shall be a condition of every such licence that -

{a@) the licensee transacts business at and only at the places
specified therein; and

(b} the licensee informs the Bank of any change in the particulars
supplied in its application for a licence within 28 days of
such change,

Duration of
licence,
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{3) The Bank may amend the terms and conditions of any such
licence on every anniversary of the issue thereof.

{4) The annual fee specified in the Schedule in respect of a licence
shall be paid by the licensee to the Bank within 28 days prior to the
anniversary of the issue of such licence and, if unpaid within the
period aforesaid, shall be a debt due to the Bank and recoverable
in a court of competent jurisdiction.

13. (1} No financial institution shall, without the prior consent
in writing of the Bank, transact business in Botswana at any place
or places of business other than those specified in its licence, or close
an existing place of business in Botswana.

{2) No local financtial institution shall, without the prior consent
in writing of the Bank, transact business ourtside Botswana at any
place or places of business other than those specified in its licence,
or close an existing place of business outside Botswana.

14. (1) Without the prior written approval of the Bank, no
person may acguire either directly or indirectly any interest in a
local financial institution which would confer upon him a voting
right exceeding 20%, of the total or any right to appoint directors,
and, in considering any application for such approval, the Bank may
call for such information as it considers necessary,

(2} Without the prior written approval of the Bank, no local
financial institution shall -

(q¢) enter into a merger or consolidation;

{6) transfer or otherwise dispose of the whole or any part of its
property whether in or out of Botswana other than in the
ordinary course of its business;

¢) effect a reduction of its paid-up share capital; or

-~ —

d) amend its memorandum or articles of assoctation,

N

—

3) Without the prior written approval of the Bank, no foreign
financial institutton shall —

(a) transfer or otherwise dispose of the whole or any part of its
property in Botswana other than in the ordinary course of its
business; or

{b) effect a reduction of its assigned capital in Botswana.

15. (1) The Bank may revoke the licence of any financial

institution which —

(@) fails to commence operations within a period of one year
following the grant of the licence or such other period as
may be specified therein;

(b) exceeds the terms of the licence or fails to comply with any
conditions thereof or fails to comply with any requirement of
the Bank under section 37 (¢);



‘¢1 contravenes any of the provisions of this Act; or
{d} ceases to carry on the business for which it is licensed.

{2} Before revoking the licence of a financial institution, the Bank
shall give such institution not less than 28 days’ notice of its intention
s0 10 do, and if such institution fails within such period to show cause
satisfactory to the Bank why such licence should not be revoked, the
Bank may then revoke such licence.

{3y Notwithstanding the provisions of subsection (2}, the Bank
may, without waiting for the expiration of the 28 day period of notice,
apply to the High Court for an injunction to cause the financial
institution to suspend all or any part of the business being conducted
by such institution, and, upon good cause shown, the High Court
may grant such injunction.

‘4) When the Bank has revoked a licence, it shall, as soon as
possible thereafter, publish or cause to be published in the Gazette,
notice of the revocation, and in such other manner as is, in the
opinion of the Bank, likely to inform the public of such revocation.

16. (1) For the purposes of this section —

‘@) “‘Investment institution” includes any person a substantial
share of whose business includes the receiving of funds from
the public or from members thereof through the acceptance
of money deposits or any similar operation through the sale
or placement of bonds, certificates, notes, or other securities,
or the making of investments, loans, advances or any similar
operation through the granting of credit or the acquisition
of claims, for the account and at the risk of the person doing
such business;

{6y “‘agent of a foreign financial or investment institution”
means any person who acts as agent of a financial or invest-
ment institution not licensed in Botswana, or represents any
such institution or undertakes any activity on its behalf in
Botswana, other than in the course of legal proceedings.

:2} No person, other than a licensed financial institution, shall
serve as agent of a foreign financial or investment institution except
under the authority and in accordance with the terms and conditions
of a valid licence issued under this section for such purpose.

(3) In applying for a licence under this section, or for a renewal
thereof, the applicant shall submit in writing to the Bank full
particulars of —

(a) his authority to represent or undertake any activity on behalf
of such institution;

(b) the type of business he proposes to carry on; and

i¢) the manner in which, and the places at which, he proposes
to carry on such business.

Licensing
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(4) A licence under this section or a renewal thereof may be
granted by the Bank upon payment to the Bank of the fee prescribed
in the Schedule and shall be valid for such period as may be specified
therein.

{5) In granting or renewing a licence under this section the Bank
may impose such conditions as it considers necessary or desirable.
(6) A licence granted or renewed under this section may be
revoked by the Bank if the licensee —
(a) exceeds the terms of his licence or fails to comply with the
conditions thereof or fails to comply with any requirement of
the Bank under this Act;

6) contravenes any of the provisions of this Act;
)
?

—_— T
-

fails to notify the Bank of any change in the particulars
supplied to the Bank in his application for a licence within
28 days of such change;

{d} is declared bankrupt or makes a composition with his
creditors, whether within Botswana or abroad; or

{e) is convicted of any offence involving dishonesty or fraud,
whether commirtted within Botswana or abroad.

(7) Before revoking a licence under subsection (6) the Bank shall
give the licensee not less than 28 days’ notice of its intention so to do
and shall afford him reasonable opportunity to show cause, satis-
factory to the Bank, why such licence should not be revoked.

(8) Notwithstanding suhsection (6), the Bank may, without
waiting for the expiration of the 28 days’ period of notice, apply to
the High Court for an injunction to cause the licensee to suspend
all or any part of the business being conducted by him, and upon
good cause shown the High Court may grant such injunction.

(9) When the Bank has revoked a licence under this section, it
shall as soon as possible publish or cause to be published in the
Gazette, notice of the revocation, and in such other manner as is,
in the opinion of the Bank, likely to inform the public of such
revocation.

(10} Any person acting as an agent within the meaning of this
section without a valid licence therefor shall be guilty of an offence
and liable to a fine of R500 for each day for which the offence
continues.

Part IL1. Financial Requirements and Limitations

17. (1) A financial institution shall at all times maintain, un-
impaired paid-up share capital in the case of a local financial
institution, or unimpaired assigned capital in the case of a foreign
financial institution, equal to not less than such minimum amount
as the Bank may determine from time to time in respect thereof:



Provided that —

(1) such minimum shall in no case be less than the greater
of R50 000, or 3%, of such institution’s deposit and
similar liabilities to the public in Botswana in terms of
the most recent balance sheet prepared in accordance
with section 27 (1), nor more than the greater of
R200 000 or 209, of such deposit and similar liabilities;
and

{il} an institution required by a change in the minimum
determined by the Bank under this subsection to aug-
ment its capital shall be permitted a reasonable period
of time, being not less than 12 months, within which to
comply.

(2} When the capital required of a financial institution under
subsection (1) exceeds, in the case of a local inancial institution the
amount of its paid-up share capital, or, in the case of a foreign
financial institution its assigned capital, such institution may pro-
visionally, subject to the approval of the Bank and for such period
as the Bank may approve, include in the computation of its capital
any unimpaired balance in its Reserve Account in excess of the
cumulative balance required to have been transferred to such
account in accordance with section 18 {2).

18. (1) Every financial institution shall establish and at all times
maintain a Reserve Account which shall be neither reduced nor
impaired save as is provided in this section.

{2y A financial institution shall wransfer to its Reserve Account,
cach financial year, a sum equal to not less than 25%, of its net
profits in such year after tax until the balance in the Reserve
Account is equal to its mintmum required capital.

{3] Whenever the unimpaired balance in the Reserve Account
exceeds the cumulative balance required to have been transferred
to such account in accordance with subsection (2), the Reserve
Account, subject to the approval of the Bank, may be reduced to not
less than such required cumulative balance.

{4) Notwithstanding the provisions of subsection (1), the im-
pairment of a Reserve Account may be permitted when it is the
only means of preventing an impairment of the capital, in which
case the Bank shall be notified within 30 days of any such impair-
ment.

(5) Nothing in this section shall be so construed as to prevent any
financial institution from making, at any time, transfers to its
Reserve Account in excess of or in addition to the amounts required
to be transferred under subsection (2).

Reserve
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19. No financial institution shall at any time declare credit or
pay any dividend or make any other transfer from profits, other than
a transfer required under section 18 (2), until all impairment of its
paid-up share capital or its assigned capital, as the case may be, or
of the cumulative balance required to have been transferred to its
Reserve Account under section 18 (2) has been removed.

20. In making the calculations necessary to ascertain that a finan-
cial institution is complying with the requirements of sections 17
and 18 -

{a) provision shall be made to the satisfaction of the Bank, in

consuitation with the auditor appointed under section 25 {1)
or {4), for the following items —

{1) depreciation of assets, including accumulated deprecia-
ciation, and bad or doubtful debts (to be calculated at
least once in each calendar year), including bad debts
not yet written off;

(1) operating and accumulated losses;

(iii) preliminary expenses representing expenses relating to
organization or extension of the purchase of business
or goodwill, and including underwriting commission;

(iv) the value of any assets lodged or pledged to secure
labilities incurred under any written law where all the
liabilities (including contingent liabilities) so secured
are not included in the calculation and where the effect
of such lodging or pledging is that such assets are not
available for the purpose of meeting the liabilities of
the institution to the public; and

{v} such other items as may be prescribed ;
(6} paid-up share capital, or assigned capital, as the case may be,
and liabilities shall be of such kinds and computed in such
manner as may be determined by the Bank.

21. (1) The Minister may, on the advice of the Bank, by notice
published in the Gazette, direct that every financial institution of a
specified class or classes shall maintain in Botswana such invest-
ments as may be specified in such notice of an amount to be deter-
mined as a percentage, not exceeding 10%,, to be specified in the
notice, of its deposit and similar liabilities to the public as shown in
its last preceding monthly statement furnished to the Bank under
section 28 (a):

Provided that every such notice shall afford every institution
required to maintain such specified investments a reasonable
period, being not less than 3 months, in which to comply.

(2) For the purposes of subsection (1) the Minister shall specify
only securities which are issued or guaranteed by Government or



securities issued by a statutory corporation or a corporation wholly
owned by Government and approved by the Bank for the purposes
of this section,

22, {1} The Bank may, with the approval of the Mirister and
by notice published in the Gazette, direct that every financial
institution of a specified class or classes shall maintain minimum
local assets of an amount to be determined as a percentage, not
exceeding 1009, of the aggregate value of such institution’s

(¢) deposit and similar liabilities to the public, as shown in the
last preceding quarterly statement furnished to the Bank
under section 28 (6} ; and

i#) minimum required paid-up share capital or assigned capital,
as the case may be, and Reserve Account:
Provided that no such institution shall be required to augment
tts holdings of local assets during any month by an amount in excess
of 10%, of the aggregate value referred to in this section.

{27 For the purposes of this section “‘local assets” means assets
consisting of loans to, investments in, and deposits with residents of
Botswana and such other assets, situate in Botswana, as the Bank
may, in the notice issued under subsection (1}, approve.

23. (1) (@) The Bank may, by notice delivered to the principal
place of business in Botswana of every financial institution affected
thereby, direct that every financial institution of a specified class or
classes shall maintain liquid sassets amounting to not less than a
determined percentage or percentages of the total, or specified
categories, of its deposit and similar liabilities to the public as shown
in the last preceding monthly statement furnished to the Bank under
section 28 (a):

Provided that the Bank shall not, without the prior approval of
the Minister, require a financial institution to maintain, under this
section, a total amount of liquid assets exceeding 359, of such
deposit and similar labilities.

{#) The distribution of the total amount required to be held
under this section of the various classes or subclasses of liquicdl assets
shall, unless the Bank otherwise directs, be made at the discretion
of each financial institution.

(21 For the purposes of this section, “liquid assets” means freely
transferable assets, unencumbered by any charge or lien whatsoever,
of the following classes —

{a) primary reserve assets comprising —
(i notes and coins that are legal tender in Botswana;
{il) balances held with the Bank; and

(b} secondary reserve assets comprising -
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(i) net balances withdrawable on demand and money at
call at any licensed financial institution in Botswana;

(i1} Treasury bills and other securities issued by the Govern-
ment and maturing within 370 days;

(iii} net balances withdrawable on demand and money at
call or at no more than 31 days’ notice at such financial
institutions, denominated in such currencies and located
in such countries and avatlabie in accordance with such
terms as the Bank may approve;

(tv) negotiable instruments of such types as the Bank may
approve bearing at least two good signatures, payable
within a period of 186 days and drawn on such places,
and denominated in such currencies, as the Bank may
approve;

(v) Treasury notes or bills issued by the governments of
such countries, and denominated in such currencies,
as the Bank may approve, and maturing within 370
days;

{vi) such other assets as the Bank may, from time to time,
approve.

24, (1) (@) Without the prior written approval of the Bank,
acting after consultation with the Minister, no financial institution
shall, directiy or indirectly, grant to any person any loan, advance
or credit facilities, or give any financial guarantee or incur any other
liability on behalf of such person, so that the total value of such
loans, advances or credit facilities to, and financial guarantee or
other liabilities on behalf of, sich person is at any time more than
10%, of the unimpaired paid-up share capital or assigned capital
and unimpaired balance in the Reserve Account of such financial
institution:

Provided that the said limitation shall not apply in respect of
the foregoing transactions if such transactions —

(1) are upon, or with respect to, drafts or bills of exchange
drawn in good faith against existing assets, or upon
bankers’ acceptance or bills of exchange of the kinds and
maturities authorized by the Bank, or upon other
commercial or business paper owned by the person
discounting the same with or selling the same to such
financial institution and endorsed without limitation or
guaranteed by such person;

(i1) are granted against security, covered by insurance to
such extent and in such manner as the Bank may
approve, having an ascertained market value, or
otherwise having a value as security acceptec in good
faith by an officer of such financial institution, of at



least 15%, more than the amount of the obligations
secured thereby;

{iii) represent loans, advances or credit facilitics to, or
guaranteed by, Government;

{iv) represent such loans, advances or credit facilities to, or
guaranteed by, such foreign governments as the Bank
may specify for the purposes of this section; or

{v} represent loans, advances or credit facilities guaranteer
by persons who, in the opinion of the financial institution,
are of established credit worthiness.

(b) If the Bank determines that the interests of a group of two or
more persons are so interrelated that they should be considered as a
unit, then, for the purposes of paragraph (a), the total indebtedness
of that group shall be combined and deemed to be in respect of a
single person:

Provided that where the Bank makes a determination under
this paragraph whereby the combined indebtedness exceeds the
limitation provided in paragraph (a), the financial Institution
concerned shall be permitted to dispose of the excess of such
indebtedness within such reasonable period as the Bank shall
determine.

(2. No financial institution shall, directly or indirectly, grant any
loans, advances or credit facilities against the security of its own
shares or, except with the prior approval in writing of the Bank,
these of any other financial institution.

(3} No financial institution shall, directly or indirecty, except
with the prior approval in writing of the Bank, grant or permit to be
outstanding unsecured loans, advances or credit facilities of an
aggregate amount in excess of R50 000 —

{a} to its directors, or any of them, whether severally or jointly
together with any other person;

=

to any person in which it or any one or more of its directors
Is interested as owner, sharcholder, director, partner,
manager, agent or member; and

(¢} to any person of whom or of which it or any one or more of

its clirectors is a guarantor.

(4 No financial institution shall, directly or indirectly, grant or
permit to be outstanding to any of its officers (other than a director)
or employees unsecured loans, advances or credit facilities which in
aggregate amount exceed one year’s emoluments of such officer or
employee.

(3) No financial institution shall, directly or indirectly, whether
on its own account or on a commission basis, engage in the wholesale
or retail trade, including the import or export trade, except insofar



as may exceptionally be necessary in the course of banking business
or in the course of the satisfaction of debts due to it or in the course
of any trusteeship or administration of the estate of a deceased person.

(6) No financial institution shall, directly or indirectly, acquire
or hold any part of the share capital of any financial, commercial,
agricultural, industrial or other undertaking except such sharehold-
ings as may be acquired in the course of the satisfaction of debts due
to it, which shareholdings shall, however, be disposed of at the
earliest suitable moment:

Provided that this subsection —

(i) shall not prevent the purchase and sale of shares or stock for
trust account or upon the order and fer the account of a
customer without recourse; and

{ii} shall not apply -

(@) to any shareholding in any company approved by the
Bank and set up for the purpose of insuring deposits
or of promoting the development of a money market
or securities market in Botswana or of improving the
financial mechanism for the financing of economic
development;

{hj to any shareholdings in other undertakings the
aggregate value of which does not at any time exceed
259, of the sum of its unimpaired paicd-up or assigned
capital and unimpaired balance in its Reserve
Account ;

(¢} to any shareholdings acquired in the course of the
administration of the estate of a ceceased person.

(7) {a} No financial institution shall, directly or indirectly,
purchase, acquire or take on lease immovable property except as
may be necessary for the purpose of conducting its business, in-
cluding provision for future expansion or housing its stafi or in such
other circumstances as the Bank may approve.

() In respect of any immovable property held or leased by a
financial institution at the commencement of this Act for purposes
other than those referred to in paragraph (¢}, the Bank shall allow
such financial institution a reasonable period, being not less than
3 years, in which to comply with this paragraph.

{¢) A financial institution may secure a debt on any immovable
property and in cefault of repayment may acquire such property for
resale as soon as possible thereafter.

{8) Any financial institution which, prior to the commencement
of this Act, has eatered into any transaction incompatible with the
provisions of subsections (1) to (7} inclusive, shall, within 3 months
after the commencement of this Act, submit a statement thereof to



the Bank and shall liquidate all such transactions within such
period as the Bank shall determine.
Part IV, Audit, Information and Examination

25, {1 Every financial institution shall appoint annually an
independent auditor, satisfactory to the Bank, whose duty shall be
to report o the shareholders of a local financial institution or to the
head otfice of a toreign financial institution upon the annual balance
shect and profit and loss account, and in every such report such
auditor shall state whether in his opinion the balance sheet
and profit and loss account are properly drawn up, whether
they exhibit a true and fair statement of the financial institution’s
alfairs and, if such auditor has called for explanations or information
from the dirvectors, officers or agents of the financial institution,
whether such explanations or information were supplied and were
satisfactory.

{2) Every auditor appointed under subsection {1} or {4} shall
have the right of access at all times to such books, accounts, vouchers
and securities of that institutton, and shall be entitled to require
from the officers, servants and agents of that institution such in-
tormation and explanations as he requires correctly to perform his
duties as an auditor.

(3) (@} The report of every auditor appointed under subsection
11 or {4) of a local financial institution shall be read together with
the reports of the board of management at the annual meeting of
the shareholders of such institution.

{47 The report of every auditor appomted under subsection {1}
or {1 of a foretgn financial institution shall be transmitted 1o the
head office of such institution.

i¢i A copy of every such auditor’s report shall be sent to the Bank.

{4) Ifa financial institution fails to appoint an auditor in accord-
ance with the provisions of subsection {1), the Bank may appoint
an auditor whose remuncration shall be paid by the financial
stitution.

{5) None of the following persons shall be qualified for appoint-
ment under this section as auditor of a financial institution -

(@) a director, officer or servant of that institution or any affiliate;

(b} a person who 1s a partner of a director, officer or servant of
that Institution or any affiliate;

ic) a person who is an employee or employer of a director,
officer or servant of that institution or any affiliate;

(d} a bocly corporate;

e} a person who, by himself, or his partner or his employee,
regularly performs the duties of secretary or book-keeper to
that institution or any affiliate; or
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(/) a person who either directly or indirectly has any interest
in that institution otherwise than as a depositor.

26. Every financial institution shall keep such records in Botswana
as are necessary to exhibit clearly and correctly the state of its
affairs and to explain its transactions and financial position and to
enable the Bank to determine whether the institution has complied
with the provisions of this Act, and it shall preserve every such record
for a period of at least 3 years as from the date of the last entry
therein.

27.- (1) Not later than 3 months after the expiration of its
financial year, every local financial institution shall prepare, in
respect of all business transacted by it in that year, and every foreign
financial institution shall prepare, in respect of all business trans-
acted through its places of business in Botswana in that year, a
balance sheet and profit and loss account as of the last working day
of that year in such form as the Bank may approve, audited in
accordance with section 25 and under the joint signatures of the
principal officer and majority of directors, in the case of a local
financial institution, or of the principal officer and the next most
senior officer in Botswana in the case of a foreign financial institution.

(2) Every financial institution shall —

(@) within 14 days after the preparation of a balance sheet and
profit and loss account in accordance with the provisions of
subsection (1) —

(i) send copies thereof to the Bank; and

(it) publish a copy of such balance sheet in such manner as
the Bank may direct; and

{(6) exhibit throughout the year in a conspicuous position in each
of its places of business in Botswana, other than a mobile
agency, a copy of its latest such balance sheet.

28. Every financial institution shall send to the Bank in duplicate
in such form as the Bank may determine —

{@) not later than 21 days after the last day of each month a
statement showing the assets and labilities of its places of
business in Botswana at the close of business on the last
business day of that month;

(£) notlater than 40 days after the last day of each quarter ending
on 3lst March, 30th June, 30th September and 3ist
December, a statement giving an analysis of its assets and
liabilities in Botswana at the close of the last business day of
that quarter.

29. (1) The Bank may call for any information which it may

require for the purpose of the administration of this Act from any
financial institution about its operations in Botswana or those of its



affiliates in Botswana and, additionally, in the case of a local financial
institution, about its operations and those of its affiliates abroad.

(2] Any financial institution which fails to supply any information
called for by the Bank under subsection (1} or which supplies any

false or misleading information shall be guilty of an offence and liable
to a fine of RS 000.

30. Where under this Act any information or document is
required to be supplied to the Bank within a stated period the Bank
may, at the request of a financial institution, from time to time
extend such period.

31. (1} The Bank may, from time to time, examine or cause to
be examined under conditions of secrecy the affairs of any financial
institution in order to determine whether it is in a sound condition
and whether the requirements of this Act have been and are being
complied with in the administration of its affairs,

{2} For the purpose of determining the condition of 2 financial
institution and its compliance with this Act in the course of an
examination undertaken pursuant to subsection (1), the Bank may
examine or cause an examination to be made of any of its affiliates
in Botswana to the sume extent and under the same conditions that
an examination mray be made of the financial institution.

{3) The Bank shall examine or cause an examination to be macle
to the same extent and under the same conditions that an examina-
tion may be made under subsection (1) where application is macde
by cne-fifth of the total number of depositors, or by any number of
deposnms holding not less than one-third of the lldbllltles to the
public in Botswana of that institution:

Provided that the applicants shall submit to the Bank such
evidence as it may consider necessary to justify such examination.
32. (1} Every financial institution and every affiliate of such
institution shall, for the purposes of an examination conducted
under section 31, produce for the inspection of any examiner duly
authorized by the Bank to examine their affairs, at such times and
in such places as the examiner may specify (being times and places
which, in the opinion of the examiner, would not be detrimental to
the conduct of the normal daily business of such institution or
affiliate), all books, minutes, accounts, cash, securities, documents,
records and vouchers in their possession or custody, relating to their
business, and shall supply all information concerning their business
as may reasonably be required by such examiner within such time as
the examiner may specify.

121 1f any books, minutes, accounts, cash, securities, documents,.

records and vouchers are not produced or information is nocsupplied
in accordance with subsection (1), the defaulting financial institu-
tion or affiliate, o1 both, as the case may be, shall be guilty of an
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offence and liable to a fine of R200 in respect of every day during
which the default continues.

(3) If any information supplied or item produced under sub-
section (1) is false in any matertal particular, the financial institution
or affiliate, or both, as the case may be, shall be guilty of an offence
and liable to a fine of R5 000.

(4) As soon as possible after the conclusion of un examination,
the Bank shall forward a summary of the examiner’s report contain-
ing its salient points to the financtal institution or affiliate concerned.

(5) All expenses of and inctdental to an examination shall be
paid by the financial institution concerned in such manner as the
Bank may determine.

33. Any director, manager, principal officer or any other officer,
employee, agent or other represerrtative of a financial institution or
affiliate who —

(@) obstructs —

(i) the proper performance by an auditor of his duties in
accordance with the provisions of this Act; or

(i) a lawful examination of such institutton or affiliate by
an examiner duly authorized by the Bank: or

(b) with intent to deceive, makes any false or misleading state-
ment or entry in, or omits any statement or entry that should
be made in, any book, account, report or statement of such
institution or affiliate,

shall be guilty of an offence and liable to a fine of R1 000 and to
tmprisonment for 12 months.

34. If, in the opinton of the Bank, an examination shows that a
financial institution or affiliate concerned is conducting its business
in an unlawful or unsound manner or that it is otherwise tn an
unsound condition, the Bank may, in addition to any other course of
action open to it, —

(@) require such institution to take such measures as it may con-

sider necessary to rectify the situation;

(4) appoint a person who, in the opinion of the Bank, has had
the proper training and expertence to advise the financial
institution or affiliate on measures to be taken to rectify its
situation, and shall fix his remuneration which shall be patd
by such financial institution or affiliate.

35. The Bank shall annually submit to the Minister a report on
all financial institutions and agents licensed under this Act, and on
all matters relating to such institutions and agents which have been
dealt with by 1t during the year under review.



Part V. Muscellaneous Provisions

36. (1) Without prejudice to the provisions of any other written
law, any person who is a director or manager, or princtpal officer of|
or is otherwise directdy or indirectly concerned in the management
in Botswana of a financial institution, or is a licensed agent under
section 10, shall cease to exercise such function -

ta; if he is declared bankrupt or makes a composition with his
creditors whether in Botswana or elsewhere; or

vh: if he is convicted of an offence involving dishonesty or fraud
whether in Botswana or elsewhere.

{21 No person who has been a director or manager or principal
officer of, or otherwise directly or indirectly concerned in the
management of any financial institution which has been wound up,
whether in Botswana or abroad, shall, without the approval in
writing of the Bank, actor continue to act as a director or manager or
principal officer of, or otherwise be directly or indirectly concerned
in the managemedt in Botswana of, any financial institution.

(31 Any person who contravenes the provisions of subsection (1}
or {23 shall be guiley of an offence and liable to a fine of R2 000+ and
to imprisorument for 2 years.

37. Every financial institution shall either —

{a: maintain a special reserve account which is, in the opinion
of the Bank, adequate and which is reserved exclusively for
the purpose of making good any loss resulting from the negli-
gence or dishonesty of any director, manager, principal officer
or any other officer or employee; or

{41 insure itself against such loss, to an amount and in terms
which the Bank deems acdequate, with a person approved by
the Bank and carrying on insurance business or the business
of guaranteeing against such loss as aforesaid.
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38. (1: Except with the approval of the Bank, every place of Duvsand

business of a financial institution shall remain open for business
with the public on such days, other than public holidays, Sundays
and financial holidays declared under subsection (2), and during
such hours as may be prescribed.

{2y The Minister, after consultation with the Bank, may, by notice
published in the Gazette, declare any day to be a financial holiday
on which financial insticutions shall remain closed for business with
the public.

(3} Any financial obligation which can only be fulfilled at a
financial institution, and which would fall due on any day on which
such institution is not open for business under this section, shall be
deemed to fall due on the next day on which such institution is open
for business.
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39. In all transactions connected with the opening of, deposit

for depositor’s jnto, or withdrawal from, a deposit account, whenever the depositor
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is unable to sign his name, his thumb impression may be affixed in
the presence of an officer of the financial institution and if so affixed
shall have the same force and effect as if it were the depositor’s
signature.

40. (1) A financial institution which receives any deposit while
insolvent shall be guilty of an offence and liable to a fine of R5 000.

(2) A director, manager, principal officer or other officer or
employee of a financial institution who knows of or ought to know of
the insolvency of such institution, and who receives, causes, or
authorizes or permits the acceptance of, a deposit shall be guilty of
an offence and liable to a fine of R3 000 and to imprisonment for
5 years.

Part VI. Temporary Management by Bank

41. (1) When the Bank is satisfied, or has reasonable cause to
believe, 8 respect of any financial institution, that —

{a) Its paid-up share capital or assigned capital, as the case may
be, does not meet the requirements of section 17;

(8) its business is heing conducted in an unlawful or imprudent
manner, or that it is otherwise in an unsound condition;

(¢} the continuation of its activities is not in the best interests of
its depositors;

{d) it has refused or refuses to permit an examination to be made
of its affairs in accordance with section 32 or has otherwise
obstructed such examination: or

{e) it has been served with notice of intention to revoke its
licence under section 15,

it may, after consultation with the Minister, serve on the principal
officer of such financial institution a notice, announcing its intention
of temporarily managing the institution from such date and time
as may be specified in the notice.

(2} A copy of the notice referred to in subsection (1) shall be trans-
mitted to the High Court, and posted at each place of business in
Botswana of the financial institution.

{31 Upon the date and time specified in the notice reterred 1 in
subsection {1}, there shall vest in the Bank full and exclusive powers
of management and control of the financial institution, including,
without prejudice to the generality of the foregoing, power to
continue or discontinue its operations, to stop or limit the payment
of its obligatio:s, to employ any necessary officers or employees, to
execute any instrument in the name of the institution, and to
inttiate, defend and conduct in its name any action or proceedings
to which the institution may be a party.



v As soon as possible alter the Bank has assumed temporary
management of & fAnancial institution, the Bank shall prepare an
irventory ol the property vested in, belonging 1o or held by such
institution, and tansmirt @ copy thereol to the High Court, where it
shall be available for examination by interested parties.

ia All expenses of and incidentat to the temporary management
of o financial institution shall be paid by such Ainancial institution
in such manner as the Bank may cietermine.

51 Upon the date and time specified in the notice, and subject o
any appead to the High Court, any rerm, statutory, contractual or
otherwise, on the expiry of which a right of action of the hnancial
institution would expire or be extinguished, shall be extended by
6 months or untl 15 days after the Bank restores the financial
institution to its board of management or owners, as the case may be,
whichever event shall first occur.

42. {1} A financial institution on which notice has been served
under scetion | may, within a period of 10 days after the dote of
such service, appeal to the High Court.

(21 The High Court may, on sufficient cause being shown, extend
such period of 10 days.

43. When the Bank has served notice on a financial institution
under section 41, ic shall, within a period of 60 days from the daie
specified in such notice or within such longer period as may be
permitted by the High Court -

{at rvestore the financial institution to its board of management

or owners, as the case may be;

vy petition the High Court for a winding-up or judicial manage-

ment order in respect of the financial institution; or

{t)  propose i compromise or arrangement between the financial

tnstitution _and its creditors under section 16! of the Com-
panies Proclamation, 1959, or a reconstruction of such
{inancial institution under section 163 of the said Procloma-
tion

Providec that for the purposes of this paragraph the
provisions of sections 161 to 164 inclusive of the said Pro-
clamation shall apply mutatis mutandis to external companies.

44. No execution shall be returned against the property of a
financial institudion during any period during which it ts managed
by the Bank under the provisions of section 41.

Parrt VII. Winding-up and Judicial Management

45. {1 Subjecrt to the provisions of this Part, the pravisions of the
Compantes Proclamation, 1959, relating to the winding-up and
judicial management of companies (Part IV) or the winding-up
of external companies (Part VI}, as the case may be, shall be
applicable to licensed financial institutions which are companies, or
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external companies, respectively, within the meaning of the said
Proclamation:

Provided that —

(1) notwithstanding the provisions of section 292 {2 of the
Compantes Proclamadon, 1959, sectuons 264 and 271
inclusive of the Companies Proclamation, 1939, shali
be applicable mutatis mutandis to licensed financial
institutions which are external companies;

(1i) the powers and functions assignec to the Master uncler
the Companies Proclamation, 1959, shall be exercised
by the Bank or a person approved by the Bank: and

(iii) the provisions of the Companies Proclamarion, 1939,
spectally applicable to a creditor’s voluntary winding-
up (sections 218 to 221 inclusive], shall not apply to
licensed financial institutions.

Winding-up 46. Before any winding-up whether voluntary or by the court, or

orjudicial  judicial management of a licensed financial institution mayv be

management , . L. . . ‘
commenced, 14 days’ prior notice in writing shall be given to the
Bank, and the Bank may —

{4) take action under section 41;

(#) in the case of a voluntary winding-up, permtr the winding-
up to proceed on such terms and conditions as the Bank may
determine; or

{t) in the case of a winding-up by the court or a judicial manage-
ment, permit the petition t proceed, in which case the Bank
shall be entitled to appear before the court ar the hearing of
the petition and make representations.

Evidence of 47. For the purposes of any winding-up and notwithstanding
claims anything to the contrary in sections 187 (2) and 226 (2) of the
Cap. 82 Companies Proclamation, 1939, or in the Insolvency Proclamation,

any entry in the books, accounts or records of a financial institution
relating to deposits shall be prima facie evidence of the claims of the
depositors.

Voidable and 48, For the purposes of sections 236 and 269 of the Companies
undue Proclamation, 1959, when the Bank has, under section 4!, twken
preferences ] o i e . R C
over the remporary management of a financial institution which is
subsequently wound-up, or which is placed under judicial manage-
ment and becomes insolvent, the taking over shall be deemed 10
correspond  with a  sequestration order under the Insolvency
Proctamation.
Exception to 49. Nowwithstanding the provisions of section 236 of the Com-
section 90 421 panjes Proclamation, 1959, and section 90 (2} of the Insolvency
of Insorvency Proc: . . h indli faf l . . . Al l"
Proclamation roc dfnanon, m the winding-up oI a .nan(.la lllStltl:Jllorl Lln..-l..) e
to pay its debts, any balance of the free resiclue after making provision



for che pavment of the secured and otherwise preferred claims, shall
be applied in payment of cthe remaining claims in the {ollowing
order -

(@) deposits and interest acerued theveon up to an amount not

exceeding R100 per depositor;

(61 other ceposits and interest accrued thereon:

1c1 other claims.

50. {11 Any sums of money remaining unclaimed after the wind-
ing-up of a financial institution shall be deposited in the Guardian’s
Fund established or continued under the Administration of Estates
Act, 1972,

{2} Any other property held by the financial institution as a
rustee, fiductary, lessor of a safe deposit box or bailee, which has
not been returned to its rightful owners in the course of the winding-
up ot such institution, shall, together with the inventories pertaining
thereto, he placed in the custody of the Bank and, if unclaimed after
a period of not less than 2 years, shall be disposed of in such way as
may he prescribed.

Part VI General Provisions, Transition and Repeal

51. {11 The tollowing itens held or owing by a financial institu-
tion are presumec to have been abandoned -

{@) any deposit made with such institution together with any
interest thereon and in respect of which the depositor has not
for 15 years after the last deposit increased or decreased the
amount of the deposit or presented the passbook or other
record for the crediting of interest or corresponded with the
financial institution concerning such deposit; and

(b) other property deposited with the financial institution,
including the contents of any safe deposit box upon which the
lease or rental period has expired and in respect of which the
owner thereof has not for 15 years following such deposit or
such expiry, corresponded with such financial institution or
in any other manner indicated an interest therein.

(2) Every financial institution holding any items presumed to
have been abandoned under subsection (1) shall report such hold-
ings to the Bank and thereafter —

(e} in the case of any deposit, pay the same into the Guardian’s
Fund established or continued under the Administration of
Estates Act, 1972, and deliver to the Master the name and
last-known address of the depositor; and

i6) in the case of any other property, deliver the same to the
Bank, together with the name and last-known acdidress of the
owner thereof.
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{3) Upon paying abandoned deposits to the Mastcr and deltvery
of other abandoned property to the Bank, a financial institution
shall be relieved of all liability for any claim in respect thereof to the
extent of the value of such deposits or other property.

(4} Any person claiming to be entitled to any abandoned deposit
or other property and proving such entitlement to the satisfaction
of the Master or the Bank, as the case may be, shall have the same
returned to him.

52. (1} The Minister may, after consultation with the Bank, make
regulations for the better carrying out of the provisions and purposes
of this Act including the prescribing of anything required by this
Act to be prescribed.

{2) The Minister may, after consultation with the Bank, by
regulation made under this section, vary the fees specified in the
Schedule.

53. Any person who fails to comply with any requirement of the
Bank under this Act shall he guiliy of an offence and liable to a fine
of R1 000.

54. (1) Nothing in this Act shall be deemed ro authorize the
Minister to enquire or cause any engquiry to be made into the affairs
of any individual customer of a financial institution.

(2} Except for the purpose of the performance of his duties or the
exercise of his functions or when lawfully required so to do by a court
or under the provisions of any written law, no person appointed,
emploved or duly authorized by the Bank to examine the affairs
of, or advise concerning, any inancial institution shall disclose any
information which he has acquired in the performance of his duties
or the exercise of his functions.

{31 Every person appointed under or employed in carrying out
or duly authorized under the provisions of this Act, except the
Minister, shall make an oath or declaratiion of secrecy in the manner
and form prescribed.

(4} Every person who, in contravention of the oath or declaration
of secrecy made by him under subsection (3! and without lawful
excuse discloses information or reveals any matter which has come
to his knowledge in his offictal capactty shall be guilty of an offence
and liable to a fine of R2 000 and to imprisonment for 2 years.

(3) Any person who, being required by this section to take the
prescribed oath, acts in the execution of his office before he has made
such oath shall be guilty of an offence and liable to a fine of R20.

(6) With respect to any licensed financtal institution or licensed
agent and notwithstanding the provisions of subsection (2}, the Bank
shall disclose upon request -



l¢i the nature of the Hcence;

4] any conditions and limitations attached to such licence:

it the place or places of business where the licensee may, accord-
ing toits licence, conduct business: and

{dy the name of the person upon whom process may be served
in fieu of such licence when a certificate of designation has

been lodged with the Bank under section 1 {2},

55. The Bank may publish in whole or in part, in such form and
at such time as it may determine, any informaton or data (urnished
or cotlected under this Act:

Provided that no information or data shall be published which
might disclose the particular atiairs of a financial institution or of a
customer of & financial institution unless the consent of that financial
institution or customer, as the case may be, has been obtained.

56. (1) Any decision taken by the Bank under this Act relating
o any refusal or revocation of a licence shall be subject to appeal to
the Minister.

{21 An appeal under this section shall be noted and prosecuted
in the manncr and within the time prescribed.

57. {1} Except as otherwise expressly provided by this Act
nothing in this Act shall be construed so as to relieve a
financial institution from compliance with the provisions of the
Companies Proclamaton, 1939,

{2 The issue of a licence under this Act shall not be deemed 1o
exempt a linancial institution or agent within the meaning of section
16 fromy the necessity of obtaining any other licence, permit or
authority under any other written law, in respect of any activity
carvied on by sach financial institution or agent,

58. No act or thing done by any officer of the Bank or any person
acting under the direction of the Bank shall) it the act or thing done
was gona fide for the purpose of carrving this Act into efiect, subject
such officer or person to any liability, action, claim or demind
whatsoever,

59. The provisions of sections 3 and 16 shall not apply to any
financk 1l mstitution which was carrving on banking lusiness, or to
any person (l(.lm._, as agent within the meaning of section 1o, at (h(—
dute of commencement of this Act for a period of 90 davs frony such
diate of commencement but otherwise the provisions ol this Act
shall apply to such financial institution or agent as if' it or he were
licensed uader this Act:

Provided that, notwithstanding the provisions of section 17. the
Biank, in determining a Anandal institution’s required mintmum
capital prior to the submission by such financial institution of its
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first balance sheet prepared in accordance with section 27 (1), may,
in lieu of such balance sheet, use the financial institution’s most
recent statement of its deposit and similar liabilities submitted under
the Statistics Act, 1967,

(2) If, at the commencement of this Act, the Bank has not been
established, the Minister shall appoint a person to exercise the
powers conferred herein upon the Bank until such time as the Bank
is established.

(3) Any action taken or thing done under this Act by a person
appointed urder subsection {2} shall remain in force unless and until
modified by action of the Bank.

60. The Trading Act, 1966, is amended -

(2) insection 4 (1) thereof —

(1) by deleting the words ““Banker licence or”’, which appear
in paragraph (a) thereof; and

(it} by deleting the words *“‘Banker licence or”’, which appear
in paragraph (4) thereof;

(6) in section 48 (4) thereof by deleting item (¢) relating to

“Banker”’;

(¢) in paragraph | (3) of the First Schedule thereto by sub-
stituting for the words ““the holder of a banker licence’ the
words “‘a financial institution licensed under the Financial
Institution Aci, 19757,

{(d) in the First Schedule thereto by deleting paragraph 3 relating
to “Banker Licence”; and

(¢) 1in the Second Schedule thereto by deleting the item relating
to “‘Banker”.

SCHEDULE
R
Investigationfee........... . ... . ... i il 2 500
Annualfee. . ... .. . e 2 000
Agent'sfee :. ... ... .. L 250

Passed by the National Assembly this 3rd day of April, 1975.

L.P. GONTSE,
Clerk of the National Assembly.



