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An A ct to  p r o v id e  fo r  th e  l ic e n s in g , c o n tr o l a n d  re g u la tio n  o f  
F in a n c ia l In s t itu t io n s , an d  fo r  m a t te r s  in c id e n ta l th e r e to
Date o f  Assent: 22 A . 75
Date o f  Commencement: O n  Notice

E N A C T E D  by the P arliam en t of Botswana.

P a r t  1. Preliminary

1 .  This Act m ay be cited as the F inancial Institu tions Act, 1975, s h u n  title 

and shall come into force on such d a te  as the M inister m ay, by notice und 
published in the G azette, ap p o in t;

Provided th a t the M inister m ay, by the sam e or d ifferent 
notices, appo in t d ifferent dates for d ifferent provisions of the Act
to com e into operation ,

2. In  this Act, unless the contex t otherw ise requires -  imur-
“ affiliate” , in respect of any financial institu tion , m eans any corn- 1JIttJUon 

party, association, syndicate, p artnersh ip  or o ther body of 
persons, co rpo rate  or un inco rpora te , in w hich 20%  or m ore 
of any class of voting shares or o ther voting p artic ip a tio n  is 
directly  or ind irec tly  ow ned or controlled by such financial 
institution, or is held by it w ith  pow er to vote ;

“ B ank” m eans the Bank o f Botsw ana established u n d er the Bank of 
Botsw ana A ct, 1975;

“ banking business” m eans the business o f receiving funds from the 
public or from  m em bers thereof, w hether w ith in  or w ithout 
Botswana, th rough  the accep tance o f m oney deposits payab le 
upon dem and  or after a fixed period or after notice, or any 
sim ilar operation  th rough  the sale or p lacem ent of bonds, 
certificates, notes or o ther securities, and  the use of such funds 
either in whole or in p art, w hether w ith in  or w ithou t Botsw ana, 
for loans, advances, investm ents or any  o th er operation  
au thorized  e ither by law  or by custom ary banking  practice, 
for the account and  at the risk o f the person doing such business;

“ d irec to r” includes any  person, by w hatever title he m ay be referred  
to, carry ing  ou t or em pow ered to ca rry  ou t substan tially  the 
same functions in re la tion  to the d irection  o f a financial ins­
titu tion  as those carried  o u t by a d irec to r of a com pany  under 
the C om panies P roclam ation , 1959, and  includes any person 71 of 1959 

occupying the position of a lte rn a te  d irector, by w hatever 
nam e he m ay be ca lle d ;

“ financial in stitu tio n ” m eans any person carry ing  on banking  
business;



“ foreign financial in s titu tio n ” m eans any financial institu tion, 
incorporated  or otherw ise, o ther th an  a local financial insti­
tu tion , doing business in Botsw ana w hether such business be 
banking  or o th er business:

P rovided th a t, for the purpose of this Act, unless the context 
otherw ise requires, all branches and  offices o f a foreign financial 
institu tion  in B otsw ana shall be deem ed to be one financial 
in s titu tio n ;

“ licensed” m eans licensed u n d er this A ct;
“ local financial in stitu tio n ” m eans a financial institu tion  incor­

po ra ted  u nder the C om panies P roclam ation , 1959;
“ place o f business’ m eans any  b ranch , office or agency (including 

a m obile agency) of a financial institu tion  in Botsw ana open to 
the p u b lic ;

“ principal officer” m eans the m an ag er or o ther person in Botsw ana, 
by w hatever title he m ay be referred to, chiefly responsible 
for the m anagem en t of the affairs of a financial in stitu tion ;

“ unsecured” , in re la tion  to loans, advances or cred it facilities, 
m eans loans, advances or cred it facilities g ran ted  w ithout 
security; or, in the case of loans, advances or cred it facilities 
g ran ted  against security, any p a r t  o f such loans, advances or 
credit facilities w hich at any given tim e exceeds the m arket 
value of the assets com prising the security given, or w hich 
exceeds the va lu a tio n  approved  by the Bank w henever it deems 
th a t no m arke t value exists for such assets.

A ct  no t  to  3. T h e provisions of this Act shall not apply  to —
ap p ly (a) the Bank, except insofar as this Act confers upon the Bank 

powers to perform  functions set forth  herein ;

(b) the N ational D evelopm ent Bank established u nder the
C ap .  74:05 N ational D evelopm ent Bank A ct;
36 o f  196! (c) building societies registered u n d er the B uilding Societies 

P roclam ation , 1961;
4) o f !962 (d) co-operative societies registered u nder the C o-operative 

Societies Law , 1962;
C ap .  56 :03 (*) the Post Office Savings Bank established u n d er the Post 

Office Savings Bank an d  Savings Certificates A ct;
21 o f  1969 if) insurers registered u nder the Insurance Act, 1969;

(g) any in tern a tio n al financial o rgan ization  of w hich the G overn­
m ent is a m em ber:

Provided th a t the M inister, ac ting  in accordance w ith the 
advice of the Bank, m ay, by o rder published in the G azette, m ake 
applicab le to any of the aforesaid any o f the provisions of this Act 
under such conditions and  for such period as m ay be prescribed.



4. (1) T he M inister m ay, acting in accordance w ith the advice 
of the Bank, by o rder published in the G azette , tem porarily  suspend 
the app lication  of any  provision of this Act in respect of any person 
for such period, not exceeding 90 days, and  u n d er such term s and  
conditions as m ay be prescribed w henever such suspension is, in 
his opinion, in the public  in terest:

Provided th a t -
(i) any period  prescribed h ereu n d er m ay be extended from 

time to tim e by resolution of the N ational Assembly for 
such fu rther period  as m ay be specified in such resolu­
tion ; -and

fiij no suspension under this subsection shall exceed 12 
m onths in to tal du ra tio n .

;2; T he M inister m ay, acting in accordance w ith  the advice o f 
the Bank, exem pt in w riting  any person from the provisions of 
section 16 for such period and  u n d er such conditions as he m ay 
determ ine, w henever such exem ption is, in his op inion, in the public 
interest.

(3) T he M inister m ay, acting  in accordance w ith the advice of 
the Bank, in w riting , exem pt any foreign financial institu tion  not 
carry ing  on banking  business in Botsw ana from  all or an)' o f the 
provisions of this A ct, for such period  an d  u n d er such conditions 
as he m ay determ ine w henever such exem ption is, in his opinion, 
in the public interest.

P a r t  11. Licences

5. ( 1) Except u n d er the au th o rity  and  in accordance w ith the 
term s and conditions o f a valid  licence —

(a) no person shall transact any banking  business in B otsw ana;
ib) no local financial institu tion  shall transact any  business 

outside B o tsw an a ; and
ft i no foreign financial institu tion  shall transact any business 

in Botswana.
(2) Any person who contravenes the provisions o f subsection (1) 

shall be guilty of an  offence and  liable to a fine of R500 in respect of 
each day  on w hich the co n trav en tio n  continues.

6. (1) W here the Bank has reason to believe th a t a person is 
transacting  business in con traven tion  o f section 5 or ac ting  as an  
agent w ithin the m eaning  of section 16 w ith o u t being valid ly  licensed 
therefor, it m ay call for and  inspect, or cause to be inspected, all 
books, m inutes, accounts, cash, securities, records, vouchers and  
o ther docum ents in such person’s possession or custody in o rd e r to 
ascertain  w hether such person is so tran sac tin g  bank ing  business 
or so acting.
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(2) Any person who, having been so called upon by the Bank 
u n d er subsection (1), fails or refuses to m ake availab le for inspection 
all such books, m inutes, accounts, cash, securities, records, vouchers 
and  o ther docum ents, shall be gu ilty  o f an  offence and liable to a 
fine o f R1 000 and  to im prisonm ent for one year.

7. (1) W here any  person transacts business in con traven tion  of 
section 5 or acts as an  agent in con traven tion  of section 16, and  such 
person holds moneys or o ther p ro p erty  ob ta ined  by transacting  such 
business or so acting  w hilst not licensed so to do, the Bank m ay m ake 
application  to the H igh  C ourt for directions in respect of the disposi­
tion of such m oneys or property.

(2) T he provisions of subsection (1) shall be in add ition  to and 
not in derogation of any crim inal liab ility  o f such person in acco rd ­
ance w ith this Act or any o ther w ritten  law.

(3) In  giving directions u n d er subsection (1), the H igh C ourt shall 
give such directions as will, so far as is possible, ensure the speedy and 
efficient re tu rn  of such moneys or p ro p erty  to the depositor or ow ner 
thereof and m ay, w ithou t pre jud ice to the generality  of the foregoing, 
d irect tha t such m onies or p roperty  be transferred  to the custody of 
the Bank for d istribu tion  to the depositors or owners concerned.

8. (1) Save w ith the consent o f the Bank, w hich m ay im pose such 
conditions as it thinks fit, no person, o ther th an  a licensed financial 
institu tion, its agent or a person licensed under section 16, shall use 
in the nam e, descrip tion or title u n d er w hich such person transacts 
business in Botsw ana the w ord “ b an k ” , or any of its derivatives, or 
any literal transaction  o f any such w ord or any o ther w ord or 
com bination  of words ind icating  the transaction  of banking  business 
or m ake or continue to m ake any represen ta tion  ind icating  the 
transaction  of bank ing  business in any bill-head, le tter paper, notice, 
advertisem ent or in any o ther m an n er w hatsoever for the purpose of 
transacting  business in Botsw ana.

(2) T h e  provisions of subsection (1) shall not app ly  w here the 
use of such w ord -

(a) is for the sole use of form ing and  inco rporating  a com pany 
w ith  a view to apply ing  for a licence u n d er this A ct;

(b) ft included in the title of a staff association or sim ilar o r­
ganization  o f a financial institu tion .

(3) Subject to subsection (2), any  person who contravenes the 
provisions of subsection (1) shall be guilty  o f an  offence and liable 
to a fine of R1 000.

9. (1) A licence shall no t be issued to any financial institu tion  
u nder a nam e w hich is, in the opinion of the Bank, likely to mislead 
the public.



(2; No financial institu tion shall, w ithout the w ritten  approval of 
the Bank, use or refer to itself by, or transact business under, a nam e 
o ther th an  tha t u nder w hich it is licensed.

(3) T h e  Bank m ay, upon app lica tion  being m ade in w riting, and  
subject to such conditions as it m ay impose, perm it the nam e u n d er 
w hich a licence has been issued to be am ended.

(4) W here the Bank is o f the op inion th a t the nam e u n d er w hich 
a financial institu tion  is licensed is likely to m islead the public, it 
m ay serve notice on th a t in stitu tion  requ iring  it to am end such nam e 
w ithin  such period as m ay be specified in the notice, and  a t the 
expiration of such period th a t financial institu tion  shall cease to use, 
or refer to itself by, or transact business under such nam e, and  shall 
take such steps as m ay be necessary, w hether u nder this Act or any 
o ther w ritten  law, to am end such nam e.

(5) Any financial in stitu tion  th a t uses, or refers to itself bv, or 
transacts business under, a nam e o ther than  tha t u n d er w hich it is 
licensed, or w hich has been approved  by the Bank u nder subsection 
12}, or, after the exp ira tion  of the specified period, a nam e w hich it 
has been required  to am end u n d er subsection (4), shall be gu ilty  of 
an  offence and liable to a fine of R 500 for each day on w hich the 
offence continues.

10. (1; No local financial institu tion  shall be g ran ted  a licence 
unless it is inco rpora ted  as a com pany u n d er the C om panies 
P roclam ation , 1959, and  lim ited  by share capital.

(2) All shares endow ed w ith voting rights in the share cap ita l of 
a local financial institu tion  shall be in registerable form.

(3) No foreign financial institu tion  shall be g ran ted  a licence 
unless it is registered as an  ex ternal com pany u nder the C om panies 
P roclam ation , 1959.

(4) In addition  to the register requ ired  to be kept u n d er section 
88 of the C om panies P roclam ation , 1959, every local financial 
institu tion  shall m ain ta in  a register, in such form as the Bank m ay 
approve, of the cu rren t beneficial owners of all shares endow ed w ith 
voting rights in the share cap ita l o f such institu tion  and no transfer 
of such shares shall be valid until it has been recorded in such register.

(5) T he register requ ired  to be m ain ta ined  u nder subsection (4) 
shall be kept open for inspection by m em bers of the public at the 
in stitu tion ’s p rincipa l place of business and  w ithout charge du ring  
the in stitu tion ’s no rm al hours o f business.

11. (1) An app lica tion  for a licence by a financial institu tion  
shall be m ade in w riting  to the Bank and  shall contain  or shall be 
accom panied  by -

(a) a certified copy of the m em orandum  and  articles of associa­
tion o f the ap p lican t, or, in the case o f a foreign financial

Financial 
institutions 
to be
incorporated

A pplication  
for and  
granting of 
licences



institu tion, such docum ents of sim ilar effect regu lating  its 
affairs, or such o ther docum ents as the Bank m ay requ ire  to 
establish the m an n er of control and  m anagem ent o f the institu ­
tion, and, in the case of a public  com pany in form ation, a copy 
o f its prospectus or sim ilar docum ent requ ired  u n d er the law 
re la ting  to the form ation  of th a t com pany, and  the nam e, 
n a tionality  an d  address o f every subscriber thereto ;

(b) a sta tem en t o f the address o f the head  office o f the app lican t 
and  its registered address, and  the nam e, na tionality  and 
address o f its cha irm an , o f every d irec to r and  of its principal 
officer;

(c) a copy o f the balance sheet o f the app lican t as at a date  w ith in  
90 days p rio r to the d a te  o f its ap p lica tio n ;

(d) full p articu la rs  of the business the app lican t proposes to carry  
on, and  o f the m an n er in w hich it proposes to ca rry  on such 
business;

(e) the location o f the a p p lica n t’s p rincipa l place and  o ther 
places of business in  Botsw ana and , in  the case of a local 
financial institu tion  outside Botsw ana, w here it proposes to 
carry  on its activities, and  a schedule of places to be served 
by any m obile agency;

(J) full particu la rs  of any shareho ld ing  in the institu tion  giving 
the holder thereo f 20%  o r m ore o f the voting rights or pow er 
to app o in t any  of the d irectors o f the institu tion.

(2) In  the case o f an  ap p lican t who is a foreign financial in stitu ­
tion, such app lican t shall, in  add ition  to the docum ents requ ired  to 
be lodged in accordance w ith  subsection (1), lodge w ith the Bank —

(a) a w ritten  certificate of designation, w hich m ay be changed 
from  tim e to tim e thereafter by the lodging o f  a new certificate 
o f designation, specifying the nam e and  address o f the officer, 
agent, or o th er person in  B otsw ana upon  w hom  all process 
in  any  action  or proceeding  against it on a cause of action 
arising ou t o f a transaction  w ith  its places o f business in 
Botsw ana m ay  be served w ith  the sam e force and  effect as if 
such institu tion  w ere o rganized  in Botsw ana an d  had  been 
lawfully served w ith  process therein , and  to whom  any  such 
process served on the Bank u n d er p a rag rap h  (b) shall be 
fo rw arded; and

(b) a duly  executed in strum en t in w riting, by its term s o f in ­
definite d u ra tio n  and  irrevocable, appo in ting  the Bank its 
true and  lawful agent upon  w hom  any process referred to in 
p arag rap h  (a) m ay be served w ith the same force and  effect 
as if such in stitu tion  were organized in Botsw ana and  had 

been lawfully served w ith such process therein .



(3) T he Bank m ay requ ire  an  ap p lican t for a licence to subm it 
such add itional inform ation or docum ents as it m ay consider 
necessary or desirable.

(4) An app lication  and  every docum en t subm itted  in  accordance 
w ith  subsection (1) or (3) shall be signed by the p rincipa l officer of 
the app lican t, or, if  the ap p lican t is a com pany  in form ation, by the 
subscribers to the m em orandum  and  articles of association.

(3) An app lican t for a licence shall, a t the tim e of lodging the 
application , pay to the Bank the investigation fee specified in the 
Schedule.

(6) (a) In  considering an app lica tion  for a licence, the Bank shall 
conduct such investigation as it m ay deem  necessary to ascertain  
the validity  o f the docum ents subm itted  u n d er subsection (1) or 
(2), the financial status and  history of the app lican t, and  the ch a rac ­
ter and experience of any person concerned w ith  the m anagem ent 
or control of the app lican t, the adequacy  of its cap ita l s tru c tu re , the 
convenience and needs o f the com m unity  it in tends to serve, the 
earn ing  prospects afforded by the  area  p rim arily  to be served, the 
prospective effect th a t the opening of a financial in stitu tion  m ay have 
on existing financial institutions in such area, and  the public interest.

(b) No financial institu tion  shall be g ran ted  a licence unless it 
fulfils the m inim um  capita l requ irem ents specified in section 17 (1).

(7) In  g ran ting  a licence u n d er this section, the Bank m ay im pose 
conditions to be com plied w ith by the licensee and , w ithou t prejudice 
to the generality  of the foregoing, such conditions m ay include 
conditions as to the place or places at w hich the licensee shall carry  
on business, or the services or facilities th a t the licensee shall provide 
or refrain from providing.

(8) In  refusing to g ran t a licence u n d er this section the Bank shall 
furnish to the app lican t a w ritten  sta tem ent of the reasons for its 
dec ision :

Provided that, if the M inister certifies to the Bank th a t the 
g ran ting  of such licence is not in the public in terest, such certification 
shall be final and  shall not be questioned in any court, and  no o ther 
reason need be furnished to the app lican t.

12. (1) T he validity  o f a licence issued to a financial institu tion  
shall be of indefinite du ra tion .

(2) I t shall be a condition o f every such licence th a t -
(a) the licensee transacts business a t and  only at the places 

specified there in ; and
(b) the licensee inform s the Bank of any change in the p articu lars  

supplied in its app lication  for a licence w ith in  28 days o f 
such change.
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(3) T he Bank m ay am end  the term s and  conditions of any such 
licence on every anniversary  of the issue thereof.

(4) T h e  an n u a l fee specified in  the Schedule in respect of a licence 
shall be paid  by the licensee to the Bank w ith in  28 days p rio r to the 
anniversary  of the issue o f such licence and , if u npaid  w ith in  the 
period aforesaid, shall be a deb t due to the Bank and  recoverable 
in  a court o f com peten t ju risd ic tion .

13. (1) No financial in stitu tion  shall, w ithou t the p rio r consent 
in w riting  of the Bank, transact business in Botsw ana at any place 
or places of business o ther th an  those specified in its licence, or close 
an  existing place o f business in  Botsw ana.

(2) No local financial in stitu tion  shall, w ithou t the p rio r consent 
in w riting  o f the Bank, transact business outside B otsw ana at any 
place or places o f business o ther th an  those specified in its licence, 
or close an  existing place of business outside Botsw ana.

14. (1) W ithou t the prior w ritten  approval of the Bank, no 
person m ay acquire e ither d irectly  or indirectly  any in terest in a 
local financial institu tion  w hich w ould confer upon  him  a voting 
rig h t exceeding 20%  of the to tal or any righ t to app o in t directors, 
and , in considering any app lica tion  for such approval, the Bank m ay 
call for such inform ation as it considers necessary.

(2) W ithout the p rio r w ritten  app roval o f the Bank, no local 
financial in stitu tion  shall -

(a) en ter in to  a m erger or consolidation;
(b) transfer or otherw ise dispose of the whole or any p a rt of its 

p roperty  w hether in or out of Botsw ana o ther th an  in the 
o rd inary  course of its business;

(e) effect a reduction  of its pa id -u p  share cap ita l; or
(d) am end its m em orandum  or articles of association.
(3) W ithou t the p rio r w ritten  approval of the Bank, no foreign 

financial in stitu tion  shall -
(a) transfer or otherw ise dispose of the whole or any p a rt of its 

p roperty  in Botsw ana o ther than  in the o rd inary  course of its 
business; or

(b) effect a reduction  of its assigned cap ita l in Botswana.
15. (1) T he Bank m ay revoke the licence of any financial 

in stitu tion  w hich -
(a) fails to com m ence operations w ith in  a period o f one year 

following the g ran t of the licence or such o ther period as 
m ay be specified th e re in ;

(b) exceeds the term s of the licence or fails to com ply w ith  any 
conditions thereof or fails to com ply w ith any requ irem en t of 
the Bank u nder section 37 (a) ;



\c) contravenes any of the provisions of this A c t; or
id) ceases to carry  on the business for w hich it is licensed.
(2) Before revoking the licence of a financial institu tion , the Bank 

shall give such institu tion  not less th an  28 days’ notice o f its in ten tion  
so to do, and  if such institu tion  fails w ith in  such period to show cause 
satisfactory to the Bank w hy such licence should not be revoked, the 
Bank m ay then  revoke such licence.

(3) N otw ithstand ing  the provisions of subsection (2), the Bank 
m ay, w ithou t w aiting for the exp ira tion  of the 28 day  period o f notice, 
app ly  to the H igh C ourt for an  in junction  to cause the financial 
institu tion  to suspend all or any p a r t o f the business being conducted  
by such institu tion , and, upon good cause shown, the H igh C ourt 
m ay g ran t such in junction.

(4) W hen the Bank has revoked a licence, it shall, as soon as 
possible thereafter, publish  or cause to be published in the G azette , 
notice o f the revocation, and  in such o ther m an n er as is, in the 
opinion of the Bank, likely to inform  the public of such revocation.

16. (1) For the purposes o f this s e c tio n —
{a) “ investm ent in stitu tio n ” includes any  person a substan tia l 

share of whose business includes the receiving o f funds from  
the public or from  m em bers th ereo f th ro u g h  the accep tance 
of m oney deposits or any  sim ilar o peration  th ro u g h  the sale 
or p lacem ent of bonds, certificates, notes, or o th er securities, 
or the m aking of investm ents, loans, advances or any  sim ilar 
operation  th rough  the g ran tin g  o f cred it or the acquisition  
of claims, for the accoun t and  a t the risk o f the person doing 
such business;

ib) “ agent of a foreign financial o r investm ent in stitu tio n ” 
m eans any  person who acts as agen t o f a financial or invest­
m ent institu tion  not licensed in  B otsw ana, o r represents any  
such in stitu tion  or undertakes any  activ ity  on its b eh a lf in  
Botsw ana, o ther th an  in  the course o f legal proceedings.

'2) No person, o th er th an  a licensed financial institu tion , shall 
serve as agent of a foreign financial or investm ent institu tion  except 
u nder the au th o rity  and  in accordance w ith  the term s an d  conditions 
o f a valid licence issued u n d er this section for such purpose.

(3) In  apply ing  for a licence u n d er this section, o r for a renew al 
thereof, the ap p lican t shall subm it in w riting  to the Bank full 
particu la rs  o f —

(a) his au th o rity  to represen t or u n d ertak e  any  activ ity  on b eh a lf 
of such in s titu tio n ;

(b) the type o f business he proposes to ca rry  o n ; and
(c) the m an n er in w hich, an d  the places at w hich, he proposes 

to carry  on such business.

L icensing  
o f agents, etc.
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(4) A licence u n d er this section or a renew al thereof m ay be 
g ran ted  by the Bank upon  pay m en t to the Bank of the fee prescribed 
in the Schedule and  shall be valid  for such period as m ay be specified 
therein.

(5) In  g ran tin g  or renew ing a licence u nder this section the Bank 
m ay impose such conditions as it considers necessary or desirable.

(6) A licence g ran ted  or renew ed u n d er this section m ay be 
revoked by the Bank if  the licensee —

(a) exceeds the term s of his licence or fails to com ply w ith the 
conditions thereof or fails to com ply w ith  any requ irem en t of 
the Bank u n d er this A ct;

(b) contravenes any of the provisions o f this A ct;
(c) fails to notify the Bank of any  change in the particu lars 

supplied to the Bank in his app lica tion  for a licence w ith in  
28 days o f such change;

(d) is declared  b an k ru p t or makes a com position w ith his 
creditors, w hether w ith in  B otsw ana or a b ro a d ; or

(e) is convicted of any  offence involving dishonesty or fraud, 
w hether com m itted  w ith in  Botsw ana or ab road .

(7) Before revoking a licence u n d er subsection (6) the Bank shall 
give the licensee not less th an  28 days’ notice of its in ten tion  so to do 
and  shall afford him  reasonable o p p o rtu n ity  to show cause, satis­
factory to the Bank, w hy such licence should no t be revoked.

(8) N otw ithstand ing  subsection (6), the Bank m ay, w ithout 
w aiting for the exp ira tion  of the 28 days’ period of notice, apply  to 
the H igh C ourt for an  in junction  to cause the licensee to suspend 
all or any p a rt of the business being conducted  by him , and  upon 
good cause shown the H igh C ourt m ay g ran t such in junction .

(9) W hen the Bank has revoked a licence u n d er this section, it 
shall as soon as possible publish  or cause to be published in the 
G azette, notice of the revocation, and in such o ther m an n er as is, 
in the opinion o f the Bank, likely to inform  the public  of such 
revocation.

(10) A ny person acting  as an  agent w ith in  the m ean ing  of this 
section w ithou t a valid licence therefor shall be guilty o f an  offence 
and  liable to a fine o f R500 for each day  for w hich the offence 
continues.

P a r t  I I I .  Financial Requirements and Limitations

17. (1) A financial in stitu tion  shall a t all times m ain tain , u n ­
im paired  pa id -u p  share cap ita l in the case of a local financial 
institu tion , or u n im paired  assigned cap ita l in the case o f a foreign 
financial institu tion , equal to no t less th an  such m in im um  am oun t 
as the Bank m ay determ ine from  tim e to tim e in respect thereof:



Provided th a t —
(i) such m in im um  shall in no case be less th an  the g rea ter 

of R 50 000, or 5%  of such in s titu tio n ’s deposit and 
sim ilar liabilities to the public  in Botsw ana in term s of 
the most recent balance sheet p rep ared  in accordance 
w ith section 27 (1), n o r m ore th an  the g rea te r o f 
R 200 000 or 20%  of such deposit and  sim ilar liabilities; 
and

(ii) an  institu tion  requ ired  by a change in the m in im um  
determ ined  by the Bank u n d er this subsection to au g ­
m ent its cap ita l shall be perm itted  a reasonable period  
of tim e, being no t less th an  12 m onths, w ith in  w hich to 
comply.

(2) W hen the cap ita l requ ired  o f a financial in stitu tion  u n d er 
subsection (1) exceeds, in the case of a local financial in stitu tion  the 
am o u n t of its pa id -u p  share cap ita l, or, in the case o f a foreign 
financial institu tion  its assigned cap ita l, such in stitu tion  m ay p ro ­
visionally, subject to the app ro v al of the Bank and  for such period  
as the Bank m ay approve, include in the com pu tation  of its cap ita l 
any un im paired  balance in its Reserve A ccount in excess o f the 
cum ulative balance requ ired  to have been transferred  to such 
accoun t in accordance w ith  section 18 (2).

18. (1) Every financial in stitu tion  shall establish an d  a t all times 
m ain ta in  a Reserve A ccount w hich shall be ne ith er reduced  nor 
im paired  save as is p rovided  in this section.

(2) A financial in stitu tion  shall transfer to its R eserve A ccount, 
each financial year, a sum  equal to no t less th an  25%  of its net 
profits in such year after tax un til the balance in the Reserve 
A ccount is equal to its m in im um  requ ired  cap ita l.

(3) W henever the u n im paired  balance in the Reserve A ccount 
exceeds the cum ulative balance requ ired  to have been transferred  
to such accoun t in accordance w ith  subsection (2), the Reserve 
A ccount, subject to the app roval of the Bank, m ay be reduced  to not 
less th an  such requ ired  cum ulative balance.

(4) N o tw ithstand ing  the provisions of subsection (1), the im ­
p airm en t of a Reserve A ccount m ay be p erm itted  w hen it is the 
only m eans of p reven ting  an  im p airm en t o f the cap ita l, in w hich 
case the Bank shall be notified w ith in  30 days o f any  such im p a ir­
m ent.

(5) N oth ing  in this section shall be so construed  as to p reven t any 
financial institu tion  from m aking, a t any  tim e, transfers to its 
Reserve A ccount in excess o f or in ad d itio n  to the am ounts requ ired  
to be transferred  u n d er subsection (2).

R e s e rv e
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19. No financial institu tion  shall a t any tim e declare credit or 
pay  any d ividend or m ake any  o ther transfer from profits, o ther th an  
a transfer requ ired  u n d er section 18 (2), until all im p airm en t o f its 
paid -u p  share cap ita l or its assigned cap ita l, as the case m ay be, or 
o f the cum ulative balance requ ired  to have been transferred  to its 
Reserve A ccount u n d er section 18 (2) has been rem oved.

20. In  m aking the calculations necessary to ascertain  th a t a finan­
cial institu tion  is com plying w ith  the requ irem ents o f sections 17 
and  18 -

(a) provision shall be m ade to the satisfaction of the Bank, in 
consultation w ith  the au d ito r appo in ted  u n d er section 25 (1) 
or (4), for the following item s —

(i) deprecia tion  of assets, includ ing  accum ulated  deprecia- 
ciation, and  bad or doubtfu l debts (to be calculated  at 
least once in  each ca lendar year), including bad debts 
no t yet w ritten  off;

(ii) operating  and  accum ula ted  losses;
(iii) p re lim inary  expenses represen ting  expenses re la ting  to 

o rgan ization  or extension o f the purchase o f business 
or goodwill, and  includ ing  underw riting  com m ission;

(iv) the value o f any  assets lodged or pledged to secure 
liabilities incu rred  u n d er any w ritten  law  w here all the 
liabilities (including con tingen t liabilities) so secured 
are not included  in the calcu lation  and  w here the effect 
of such lodging or p ledging is th a t such assets are not 
availab le for the purpose o f m eeting the liabilities of 
the in stitu tion  to the p ub lic ; and

(v) such o th er item s as m ay be p resc rib ed ;
(b) paid -up  share cap ita l, or assigned capital, as the case m ay be, 

and  liabilities shall be o f such kinds and  com puted  in such 
m an n er as m ay be de term ined  by th e  Bank.

21. (1) T he M in iste r m ay, on the advice o f the Bank, by notice 
published in the G azette , d irec t th a t every financial in stitu tion  of a 
specified class or classes shall m ain ta in  in  Botsw ana such invest­
m ents as m ay be specified in  such notice o f an  am o u n t to be d e te r­
m ined as a percentage, no t exceeding 10% , to be specified in the 
notice, o f its deposit and  sim ilar liabilities to the public as shown in 
its last preceding m onth ly  sta tem en t furnished to the Bank u n d er 
section 28 (a) :

Provided th a t every such notice shall afford every institu tion  
requ ired  to m ain ta in  such specified investm ents a reasonable 
period, being not less th an  3 m onths, in w hich to com ply.

(2) For the purposes of subsection (1) the M inister shall specify 
only securities w hich are issued or g u aran teed  by G overnm ent or



securities issued by a sta tu to ry  corpo ration  or a co rpo ration  wholly 
ow ned by G overnm ent and  approved  by the Bank for the purposes 
of this section.

22. (1) T he Bank m ay, w ith the approval o f the M inister and  
by notice published in the G azette, d irect th a t every financial 
institu tion  of a specified class or classes shall m ain ta in  m in im um  
local assets o f an  am o u n t to be determ ined  as a percentage, not 
exceeding 100%, of the aggregate value of such in stitu tio n ’s

(a) deposit and sim ilar liabilities to the public, as shown in the 
last p receding  q u arte rly  sta tem en t furnished to the Bank 
u nder section 28 (b) ; and

(b) m inim um  requ ired  pa id -u p  share cap ita l or assigned capital, 
as the case m ay be, an d  Reserve A ccount:

Provided th a t no such in stitu tion  shall be requ ired  to augm ent 
its holdings of local assets d u rin g  any m onth  by an am o u n t in excess 
of 10% of the aggregate value referred  to in this section.

(2) For the purposes of this section “ local assets” m eans assets 
consisting of loans to, investm ents in, and  deposits w ith  residents of 
Botsw ana and such o ther assets, s ituate  in  Botsw ana, as the Bank 
m ay, in the notice issued u n d er subsection (1), approve.

23. (1) (a) T h e  Bank m ay, by notice delivered to the p rincipal 
place of business in Botsw ana of every financial in stitu tion  affected 
thereby, d irect th a t every financial in stitu tion  o f a specified class or 
classes shall m ain ta in  liqu id  'assets am oun ting  to no t less than  a 
determ ined  percen tage or percentages of the total, or specified 
categories, of its deposit and  sim ilar liabilities to the public as shown 
in the last preceding m onth ly  sta tem en t furnished to the Bank u nder 
section 28 (a) :

Provided th a t the Bank shall not, w ithou t the p rio r approval of 
the M inister, requ ire  a financial in stitu tion  to m ain ta in , u n d er this 
section, a to tal am o u n t of liqu id  assets exceeding 35%  of such 
deposit and  sim ilar liabilities.

(b) T h e  d istribu tion  of the to tal am o u n t requ ired  to be held 
u nder this section of the various classes or subclasses of liquid  assets 
shall, unless the Bank otherw ise directs, be m ade a t the discretion 
of each financial institu tion .

(2) For the purposes o f this section, “ liqu id  assets” m eans freely 
transferable assets, u nencum bered  by any  charge or lien w hatsoever, 
of the following classes -

(a) p rim ary  reserve assets com prising -
(i) notes and  coins th a t are legal tender in B otsw ana;

(ii) balances held w ith  the B ank; and
(b) secondary reserve assets com prising —
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(i) net balances w ith d raw ab le  on d em and  and  m oney at 
call a t any licensed financial in stitu tion  in  B otsw ana;

(ii) T reasu ry  bills and  o ther securities issued by the G overn­
m ent an d  m atu rin g  w ith in  370 days;

(iii) net balances w ithd raw ab le  on d em and  and  m oney at 
call or a t no m ore th an  31 days’ notice at such financial 
institu tions, denom inated  in such currencies and  located 
in such countries and  availab le in accordance w ith such 
term s as the Bank m ay ap p ro v e ;

(iv) negotiab le instrum ents o f such types as the Bank m ay 
approve bearing  at least two good signatures, payable 
w ith in  a period  of 186 days and  draw n on such places, 
and  deno m in ated  in such currencies, as the Bank m ay 
approve;

(v) T reasu ry  notes or bills issued by the governm ents of 
such countries, and  denom inated  in such currencies, 
as the Bank m ay approve, and  m atu rin g  w ith in  370
d ay s ;

(vi) such o th er assets as the Bank m ay, from tim e to tim e, 
approve.

24. (1) (a) W ith o u t the p rio r w ritten  approval o f the Bank, 
acting  after consultation  w ith  the M inister, no financial institu tion  
shall, d irectly  or ind irectly , g ran t to any  person any loan, advance 
or cred it facilities, or give any  financial g uaran tee  or incu r any o ther 
liab ility  on b eh a lf o f such person, so th a t the to tal value o f such 
loans, advances or cred it facilities to, and  financial g u aran tee  or 
o th er liabilities on b eh a lf of, such person is a t any tim e m ore than  
10% of the un im p aired  pa id -u p  share cap ita l or assigned cap ita l 
and  un im paired  balance in  the R eserve A ccount of such financial 
in s titu tio n :

Provided th a t the said lim ita tion  shall not app ly  in respect of 
the foregoing transactions if such transactions -

(i) are upon , or w ith  respect to, drafts or bills of exchange 
d raw n in good faith  against existing assets, or upon 
bankers’ accep tance or bills o f exchange of the kinds and  
m aturities au tho rized  by the Bank, or upon o ther 
com m ercial or business p ap er ow ned by the person 
discounting  th e  sam e w ith  or selling the sam e to such 
financial in stitu tion  and  endorsed w ithou t lim itation  or 
g u aran teed  by such person;

(ii) are g ran ted  against security, covered by insurance to 
such ex ten t and  in such m an n er as the Bank m ay 
approve, hav ing  an ascertained  m arket value, or 
otherw ise having  a value as security accepted in good 
faith by an  officer of such financial institu tion, of at



least 15% m ore th an  the am oun t of the obligations 
secured thereby ;

(iii) represen t loans, advances or cred it facilities to, or 
guaran teed  by, G overnm ent;

(iv) represent such loans, advances or cred it facilities to, or 
g u aran teed  by, such foreign governm ents as the Bank 
m ay specify for the purposes o f this section; or

(v) represent loans, advances or cred it facilities g u aran teed  
by persons who, in the op inion of the financial institu tion , 
are o f established cred it worthiness.

(b) I f  the Bank determ ines th a t the inter ests of a g roup  o f two or 
m ore persons are so in te rre la ted  th a t they should be considered as a 
unit, then, for the purposes o f p a rag ra p h  (a), the to tal indebtedness 
of th a t g roup  shall be com bined and  deem ed to be in respect of a 
single p e rso n :

Provided th a t w here the Bank makes a d e term in a tio n  under 
this p a rag rap h  w hereby  the com bined indebtedness exceeds the 
lim itation  provided in p a rag rap h  [a], the financial institu tion  
concerned shall be p erm itted  to dispose o f the excess o f such 
indebtedness w ith in  such reasonable period as the Bank shall 
determ ine.

(2) No financial institu tion  shall, d irectly  or ind irectly , g ran t any 
loans, advances or credit facilities against the security  o f its own 
shares or, except w ith  the p rio r approval in w riting  of the Bank, 
those of any o ther financial institu tion .

(3) No financial in stitu tion  shall, d irectly  or indirectly , except 
w ith the p rio r approval in w riting  of the Bank, g ran t or p erm it to be 
ou tstanding  unsecured loans, advances or cred it facilities of an 
aggregate am oun t in  excess o f R 50 000 —

(a) to its d irectors, or any of them , w hether severally or jo in tly  
together w ith  any  o th er p e rso n ;

(b) to any  person in w hich it or any  one or m ore of its directors 
is in terested  as ow ner, shareholder, d irector, p a rtn e r, 
m anager, agen t or m em ber; and

(f) to any person of w hom  or o f w hich it or Any one or m ore of 
its directors is a gu aran to r.

(4) No financial institu tion  shall, d irectly  or indirectly , g ran t or 
perm it to be ou tstand ing  to any of its officers (o ther th an  a director) 
or employees unsecured loans, advances or cred it facilities w hich in 
aggregate am oun t exceed one y ea r’s em olum ents o f such officer or 
em ployee.

(5) No financial in stitu tion  shall, d irectly or indirectly , w hether 
on its own account or on a com m ission basis, engage in the wholesale 
or re ta il trade, including  the im port or export trade , except insofar



as m ay exceptionally  be necessary in  the course o f banking  business 
or in the course of the satisfaction of debts due to it or in the course 
of any trusteeship  or adm in istra tion  of the estate of a deceased person.

(6) No financial in stitu tion  shall, d irectly  or indirectly , acquire 
or hold any p a rt of the share cap ita l of any  financial, com m ercial, 
ag ricu ltu ra l, industria l or o ther undertak in g  except such shareho ld ­
ings as m ay be acqu ired  in the course of the satisfaction of debts clue 
to it, w hich shareholdings shall, however, be disposed of at the 
earliest su itable m om en t:

P rovided th a t this subsection —
(i) shall not p reven t the purchase and  sale o f shares or stock for 

trust accoun t or upon  the o rder and  for’ the account of a 
custom er w ithou t recourse; and

(ii) shall not app ly  -
(a) to any sharehold ing  in any com pany approved  by the 

Bank and  set up for the purpose of insuring deposits 
or of p rom oting  the developm ent of a m oney m arket 
or securities m arket in Botsw ana or of im proving the 
financial m echanism  for the financing of econom ic 
d ev e lo p m en t;

(b) to any  shareholdings in o ther undertak ings the 
aggregate value of w hich does not at any tim e exceed 
25%  of the sum  of its un im paired  paid -up  or assigned 
cap ita l and  u n im paired  balance in its Reserve 
A c co u n t;

(c) to any shareholdings acquired  in the course of the 
adm in istra tion  of the estate of a deceased person.

(7) (a) No financial in stitu tion  shall, directly  or indirectly , 
purchase, acquire or take on lease im m ovable p roperty  except as 
m ay be necessary for the purpose o f conducting  its business, in ­
cluding provision for fu ture expansion or housing its staff or in such 
o th er circum stances as the Bank m ay approve.

(b) In  respect of any im m ovable p roperty  held or leased by a 
financial institu tion  a t the com m encem ent o f this Act for purposes 
o th er th a n  those referred  to in p a rag ra p h  (a), the Bank shall allow 
such financial institu tion  a reasonable period, being not less than  
3 years, in w hich to com ply w ith this p arag rap h .

\c) A financial institu tion  m ay secure a deb t on any im m ovable 
p roperty  and  in  defau lt o f rep ay m en t m ay acquire such p roperty  for 
resale as soon as possible thereafter.

(8) Any financial institu tion  w hich, p rior to the com m encem ent 
o f this Act, has en tered  in to  a n y  transaction  incom patib le  w ith the 
provisions of subsections (1) to (7) inclusive, shall, w ithin 3 m onths 
after the com m encem ent o f this Act, subm it a sta tem ent thereof to



the Bank and shall liqu ida te  all such transactions w ith in  such 
period as the Bank shall determ ine.

P a r t  IV . Audit, Information and Examination
25. (!) E very financial in stitu tion  shall ap p o in t ann u a lly  an  AuH 

independen t aud ito r, satisfactory to the Bank, whose d u ty  shall be 
to report to the shareholders of a local financial institu tion  or to the 
head office of a foreign financial in stitu tion  upon the an n u a l balance 
sheet and  profit and  loss account, and  in every such rep o rt such 
aud ito r shall state w hether in his opinion the balance sheet 
and profit and  loss account are properly  d raw n up, w hether 
they exhibit a true and  fair sta tem en t of the financial in stitu tio n ’s 
affairs and, ifsuch  au d ito r has called for explanations or in form ation 
from the directors, officers or agents of the financial institu tion , 
w hether such explanations or inform ation  were supplied and were 
satisfactory.

(2) Every au d ito r appo in ted  u nder subsection (1) or (4) shall 
hav e the righ t of access at all times to such books, accounts, vouchers 
and  securities of th a t institu tion , and  shall be en titled  to requ ire  
from the officers, servants and  agents o f th a t in stitu tion  such in ­
form ation and explanations as he requires correctly  to perform  his 
duties as an aud ito r.

(3) (a) T he repo rt of every au d ito r appo in ted  u n d er subsection
(1) or (4) of a local financial institu tion  shall be read  together w ith 
the reports of the board  of m anagem en t at the an n u a l m eeting of 
the shareholders of such institu tion.

i f)  T he report of every  au d ito r appo in ted  under subsection (1) 
or (4) of a foreign financial institu tion  shall be transm itted  to the 
head office of such institu tion.

[c) A copy of every such au d ito r’s report shall be sent to the Bank.
(4) If  a financial institu tion  fails to app o in t an  au d ito r in acco rd ­

ance w ith the provisions of subsection (1), the Bank m ay ap p o in t 
an  au d ito r whose rem unera tion  shall be paid  by the financial 
institu tion.

(5) N one of the following persons shall be qualified for ap p o in t­
m ent u nder this section as au d ito r of a financial in stitu tion  -

(a) a director, officer or servant of th a t in stitu tion  or any affilia te ;
<f) a person who is a p a r tn e r  of a d irector, officer or servant of 

tha t in stitu tion  or any  affiliate;
(c) a person who is an  em ployee or em ployer of a d irector, 

officer or servant o f th a t in stitu tion  or any affiliate;
id) a body co rp o ra te ;
ie) a person who, by himself, or his p a r tn e r or his em ployee, 

regularly  perform s the duties o f secretary or book-keeper to 
th a t in stitu tion  or any affiliate; or
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(J) a person who either d irectly  or ind irectly  has any interest 
in th a t institu tion  otherw ise th an  as a depositor.

26. Every financial institu tion  shall keep such records in Botswana 
as are necessary to exhibit clearly  and  correctly  the state of its 
affairs and  to explain  its transactions and  financial position and  to 
enable the Bank to determ ine w hether the institu tion  has com plied 
w ith  the provisions o f this Act, and  it shall preserve every such record 
for a period o f a t least 5 years as from  the date  of the last en try  
therein.

27. - (1) N ot la te r th an  3 m onths after the expiration of its 
financial year, every local financial institu tion  shall p repare , in 
respect of all business transacted  by it in  th a t year, and every foreign 
financial institu tion  shall p repare , in respect o f all business trans­
acted  th rough  its places o f business in Botsw ana in th a t year, a 
balance sheet and profit and loss accoun t as of the last w orking day 
o f th a t year in such form as the Bank m ay approve, aud ited  in 
accordance w ith  section 25 and  u n d er the jo in t signatures of the 
p rincipal officer and  m ajority  of d irectors, in the case of a local 
financial institu tion, or of the p rincipa l officer and the next most 
senior officer in Botsw ana in the case of a foreign financial institu tion.

(2) Every financial in stitu tion  shall -
{a) w ith in  14 days after the p rep ara tio n  of a balance sheet and  

profit and  loss account in accordance w ith the provisions of 
subsection (1) —

(i) send copies thereof to the B an k ; and
(ii) publish a copy of such balance sheet in such m an n er as 

the Bank m ay d irec t; and
(b) exhibit th ro u g h o u t the year in a conspicuous position in each 

of its places of business in Botsw ana, o ther th an  a m obile 
agency, a copy of its latest such balance sheet.

28. Every financial in stitu tion  shall send to the Bank in dup licate  
in  such form as the Bank m ay determ ine -

(a) no t la ter th an  21 days after the last day o f each m onth  a 
statem ent showing the assets and  liabilities o f its places of 
business in Botsw ana at the close of business on the last 
business day  of th a t m on th ;

(b) not la te r th an  40 days after the last day of each q u a rte r  ending 
on 31st M arch , 30th Ju n e , 30th Septem ber and 31st 
D ecem ber, a sta tem en t giving an analysis of its assets and  
liabilities in Botsw ana a t the close o f the last business day of 
th a t q u arte r.

29. (1) T he Bank m ay call for any  inform ation  w hich it m ay 
requ ire  for the purpose of the adm in istra tion  of this Act from any 
financial institu tion  abou t its operations in Botsw ana or those o f its



affiliates in Botsw ana and , add itionally , in the case of a local financial 
institu tion , abou t its operations and  those o f its affiliates ab road .

(2) Any financial in stitu tion  w hich fails to supply any  inform ation  
called for by the Bank u n d er subsection (1) or w hich supplies any 
false or m isleading in fo rm ation  shall be guilty  of an  offence and  liable 
to a fine of R5 000.

30. W here u n d er this Act any in fo rm ation  or docum ent is E xtension o f  

requ ired  to be supplied  to the Bank w ithin  a stated  period the Bank tlme 
m ay, at the request of a financial institu tion , from tim e to time
extend such period.

31. (1) T he Bank m ay, from  tim e to tim e, exam ine or cause to E xam inations  

be exam ined u n d er conditions of secrecy the affairs of any financial 
institu tion  in o rder to determ ine w hether it is in a sound condition
and  w hether the requ irem ents o f this A ct have been and  are being 
com plied w ith  in the ad m in is tra tio n  o f its affairs.

(2) For the purpose o f de term in ing  the condition o f a financial 
institu tion  and its com pliance w ith  this Act in the course of an 
exam ination  undertaken  p u rsu an t to subsection (1), the Bank m ay 
exam ine or cause an  exam ination  to be m ade o f any o f its affiliates 
in Botsw ana to the sam e ex ten t and  u n d er the sam e conditions tha t 
an  exam ination  m ay be m ade of the financial institu tion.

(3) T he Bank shall exam ine or cause an  exam ination  to be m ade 
to the same extent and  u n d er the sam e conditions th a t an  exam ina­
tion m ay be m ade u n d er subsection (1) w here app lica tion  is m ade 
by one-fifth of the to tal nu m b er of depositors, or by any nu m b er of 
depositors holding not less th an  one-th ird  of the liabilities to the 
public in Botsw ana o f th a t in stitu tion  :

P rovided th a t the app lican ts shall subm it to the Bank such 
evidence as it m ay consider necessary to justify  such exam ination .

32. (1) Every financial institu tion  and  every affiliate of such Production  

institu tion  shall, for the purposes of an  exam ination  conducted  of records 
u nder section 31, p roduce for the inspection of any exam iner duly  ^ationTor 
au thorized  by the Bank to exam ine their affairs, a t such times and  exam iner  

in such places as the exam iner m ay specify (being times and  places 
w hich, in the op inion of the exam iner, w ould not be d e trim en ta l to
the conduct of the no rm al daily  business of such in stitu tion  or 
affiliate), all books, m inutes, accounts, cash, securities, docum ents, 
records and  vouchers in their possession or custody, re la ting  to their 
business, and  shall supply all in form ation  concerning their business 
as m ay reasonably be requ ired  by such exam iner w ith in  such tim e as 
the exam iner m ay specify.

i 2) I f  any books, m inutes, accounts, cash, securities, docum ents, 
records and  vouchers are not p roduced  or in form ation  is no t supplied 
in accordance w ith subsection (1), the defau lting  financial in stitu ­
tion or affiliate, or bo th , as the case m ay be, shall be guilty  of an
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offence and  liable to a line of R 200 in respect of every clay during  
w hich the default continues.

(3) I f  any  inform ation supplied or item  produced u nder sub­
section (1) is false in any m ateria l p a rticu la r, the financial institu tion 
or affiliate, or both, as the case m ay be, shall be guilty of an  offence 
and  liable to a fine of R 5 000.

(4) A.s soon as possible after the conclusion o f an exam ination, 
the Bank shall forw ard a sum m ary  of the exam iner’s repo rt con ta in ­
ing its salient points to the financial institu tion  or affiliate concerned.

(5) All expenses of and inciden tal to an  exam ination  shall be 
paid  by the financial institu tion  concerned in such m an n er as the 
Bank m ay determ ine.

33. Any director, m anager, p rincipal officer or any o ther officer, 
employee, agent or o ther represen ta tive o f a financial institu tion  or 
affiliate who -

(a) obstructs -
(i) the p roper perform ance by an au d ito r o f his duties in 

accordance w ith the provisions of this A ct; or
(ii) a lawful exam ination  of such institu tion or affiliate by 

an  exam iner duly  au thorized  by the B ank; or
(b) w ith in ten t to deceive, m akes any false or m isleading state­

m ent or entry7 in, or om its any sta tem en t or en try  th a t should 
be m ade in, any book, account, rep o rt or s ta tem en t o f such 
institu tion  or affiliate,

shall be guilty  of an  offence and  liable to a fine o f R1 000 and  to 
im prisonm ent for 12 m onths.

34. If, in the opinion of the Bank, an  exam ination  shows th a t a 
financial institu tion  or affiliate concerned is conducting  its business 
in an  unlaw ful or unsound m an n er or th a t it is otherw ise in an 
unsound condition, the Bank m ay, in ad d itio n  to any o ther course of 
action open to it, -

(a) require  such institu tion  to take such m easures as it m ay con­
sider necessary to rectify' the s itu a tio n ;

(b) appo in t a person who, in the opinion of the Bank, has had  
the p roper tra in ing  and  experience to advise the financial 
institu tion  or affiliate on m easures to be taken to rectify its 
situation, and  shall fix his rem u n era tio n  w hich shall be paid  
by such financial institu tion  or affiliate.

35. T he Bank shall annually  subm it to the M inister a rep o rt on 
all financial institutions and  agents licensed under this Act, and  on 
all m atters re la ting  to such institu tions and  agents w hich have been 
dea lt w ith  by it du rin g  the year u n d er review.



P a r t  V. Miscellaneous Provisions

36. (1) W ithout prejudice to the provisions o f any o ther w ritten  Persons
law, any person who is a d irec to r or m anager, or p rincipal officer of, clclian>-d 
or is otherw ise directly  or ind irectly  concerned in the m anagem ent m;in lm.m 
in Botsw ana of a financial institu tion , or is a licensed agent under or 

section 16, shall cease to exercise such function — represen-
ta tio  n

(a) if he is declared b an k ru p t or makes a com position w ith his 
creditors w hether in Botsw ana or elsew here; or

(b) if he is convicted of an offence involving dishonesty or fraud 
w hether in Botsw ana or elsewhere.

(2) No person who has been a d irec to r or m anager or principal 
officer of, or otherw ise directly  or indirectly  concerned in the 
m anagem ent of any financial institu tion  w hich has been w ound up, 
w hether in Botsw ana or ab road , shall, w ithou t the approval in 
w riting  of the Bank, act or continue to act as a d irec to r or m anager or 
p rincipal officer of, or otherw ise be directly  or indirectly  concerned 
in the m anagem edt in Botswana of, any financial institution.

(3) Any person who contravenes the provisions o f subsection (1) 
or (2) shall be guilty of an  offence and  liable to a fine of R2 000 and 
to im prisonm ent for 2 years.

37. Every financial institu tion shall either —  Provis ion for
. . , i • i • • i . . losses clue to[a) m ain ta in  a special reserve accoun t w hich is, m the opinion IR>J{|j T 

of the Bank, ad eq u ate  and w hich is reserved exclusively for or d ishonesty  

the purpose of m aking good any loss resulting from the negli­
gence or dishonesty of any director, m anager, principal officer
or any o ther officer or em ployee; or

(b) insure itself against such loss, to an  am oun t and  in term s 
w hich the Bank deems adequate , w ith a person approved by 
the Bank and  carry ing  on insurance business or the business 
of guaran teeing  against such loss as aforesaid.

38. (1) Except wuth the approval of the Bank, every place of Days tmd 
business of a financial institu tion  shall rem ain  open for business houls of 
w ith the public on such days, o ther th an  public holidays, Sundays
and financial holidays declared  u nder subsection (2), and  during  
such hours as m ay be prescribed.

(2) T he M inister, after consultation w ith the Bank, m ay, by notice 
published in the G azette, declare any day to be a financial holiday 
on w hich financial institutions shall rem ain  closed for business w ith 
the public.

(3) Any financial ob ligation w hich can only be fulfilled at a 
financial institu tion, and  w hich w ould fall due on any day  on which 
such institu tion  is not open for business u n d er this section, shall be 
deem ed to fall due on the next day on w hich such institu tion  is open 
for business.
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39. In  all transactions connected w ith  the opening of, deposit 
into, or w ithd raw al from, a deposit account, w henever the depositor 
is u nab le  to sign his nam e, his th u m b  im pression m ay be affixed in 
the presence of an  officer o f the financial in stitu tion  and  if so affixed 
shall have the sam e force and  effect as if it were the depositor’s 
signature.

40. (1) A financial institu tion  w hich receives any  deposit while 
insolvent shall be guilty  of an  offence and  liable to a fine of R5 000.

(2) A director, m anager, p rincipa l officer or o ther officer or 
em ployee of a financial institu tion  who knows of or ough t to know of 
the insolvency o f such institu tion , and  who receives, causes, or 
authorizes or perm its the accep tance of, a deposit shall be guilty  of 
an  offence and liable to a fine of R 5 000 and  to im prisonm ent for 
5 years.

P a r t  V I. Temporary Management by Bank
41. (1) W hen the Bank is satisfied, or has reasonable cause to 

believe, in  respect o f any financial institu tion , th a t —
(a) its paid -up  share cap ita l or assigned cap ita l, as the case m ay 

be, does no t m eet the requ irem ents of section 17;
(b) its business is being conducted  in an  unlaw ful or im p ru d en t 

m anner, or th a t it is otherw ise in an  unsound cond ition ;
(c) the con tinuation  o f its activities is no t in the best interests o f  

its deposito rs:
(d) it has refused or refuses to p erm it an  exam ination  to be m ade 

of its affairs in accordance w ith  section 32 or has otherw ise 
obstructed  such ex am in a tio n ; or

(e) it has been served w ith  notice o f in ten tion  to revoke its 
licence u n d er section 15,

it m ay, after consultation w ith the M inister, serve on the p rincipal 
officer of such financial institu tion  a notice, announcing  its in ten tion  
o f tem porarily  m anaging  the institu tion  from such date  and  tim e 
as m ay be specified in the notice.

(2) A copy of the notice referred  to in subsection (1) shall be trans­
m itted  to the H igh C ourt, and  posted at each place of business in 
Botsw ana of the financial institu tion.

(3) ' U pon  the da te  and  tim e specified in the notice referred to in 
subsection (I) , there shall vest in the Bank full and exclusive powers 
of m anagem ent and  control of the financial institu tion , including, 
w ithou t prejudice to the generality  of the foregoing, pow er to 
continue or d iscontinue its operations, to stop or lim it the paym ent 
of its obligations, to em ploy any necessary officers or employees, to 
execute any in strum en t in the nam e of the institu tion, and to 
in itia te , defend and  conduct in its nam e any action or proceedings 
to w hich the institu tion  m ay be a party .



(4) As soon as possible after the Bank has assum ed tem porary 
m anagem ent of a financial institu tion, the Bank shall p rep are  an 
inventory  of the p roperty  vested in, belonging to or held bv such 
institu tion, and transm it a copy thereof to the H igh C ourt, w here it 
shall be available for exam ination  by interested parties.

( 5 ) All expenses of and incidental to the tem porary  m anagem ent 
of a financial institu tion  shall be paid by such financial institu tion 
in such m anner as the Bank m ay determ ine.

(6) Upon the da te  and time specified in the notice, and subject to 
any appeal to the H igh C ourt, any' term , statu tory , con tractual or 
otherw ise, on the expiry of which a right, of action of the financial 
institution would expire or be extinguished, shall be extended by 
6 m onths or until 15 days after the Bank restores the financial 
institu tion to its board  of m anagem ent or owners, as the case m ay be, 
whichever event shall first occur.

42. (1) A financial institu tion  on w hich notice has been served 
under section 41 m ay, w ithin a period of 10 days after the date of 
such service, appeal to the H igh C ourt.

(2) T he H igh C o u rt m ay, on sufficient cause being shown, extend 
such period of 10 days.

43. W hen the Bank has served notice on a financial institution 
under section 41, it shall, w ithin a period o f 60 days from the dale 
specified in such notice or w ith in  such longer period as may be 
perm itted  by the H igh C ourt --

(a) restore the financial institu tion  to its board  of m anagem ent 
or owners, as the case m ay be;

(/;) petition  the H igh C ourt for a w inding-up or ju d ic ia l m anage­
m ent order in respect of the financial in stitu tion ; or

(Vi propose a com prom ise or a rran g em en t betw een the financial 
in stitu tio n .an d  its creditors under section 16! of the C om ­
panies P roclam ation , 1959, or a reconstruction of such 
financial institu tion  u nder section 163 of the said P roc lam a­
tion :

Pi ovided tha t for the purposes of this p a rag rap h  the 
provisions of sections 161 to 164 inclusive of the said P ro­
clam ation shall apply  mutatis mutandis to external com panies.

44. No execution shall be re tu rn ed  against the p roperty  of a 
financial institution du rin g  any period du rin g  w hich it is m anaged 
by the Bank u nder the provisions of section 41.

P a r t  V II . Winding-up and Judicial Management
45. ! 1) Subject to the provisions of this Part, the provisions of the 

C om panies P roclam ation , 1959, re la ting  to the w inding-up and 
jud ic ia l m anagem ent of com panies (P art IV) or the w inding-up 
of external com panies (P art V I) , as the case m ay be, shall be 
applicable to licensed financial institutions which are com panies, or
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external com panies, respectively, w ith in  the m eaning of the said 
P ro c lam a tio n :

Provided th a t -
(i) no tw ithstand ing  the provisions of section 292 (2 > of the 

C om panies P roclam ation , 1959, sections 264 an d  271 
inclusive of the C om panies P roclam ation , 1959, shall 
be app licab le mutatis mi\tandi\ to licensed financial 
institu tions w hich are ex ternal com panies;

(ii) the powers and functions assigned to the M aster under 
the C om panies P roclam ation , 1959, shall be exercised 
by the Bank or a person approved  by the Bank ; and

(iii) the provisions of the C om panies P roclam ation , 1959, 
specially app licab le to a c red ito r’s vo lun tary  w inding- 
up (sections 218 to 221 inclusive), shall not apply  to 
licensed financial institutions.

46. Before any w ind ing-up  w hether vo lun tary  or by the court, or 
ju d ic ia l m anagem en t of a licensed financial institu tion  m ay be 
com m enced, 14 days’ p rio r notice in w riting  shall be given to the 
Bank, and  the Bank m ay -

(a) take action u n d er section 41 ;
(b) in the case of a vo lun tary  w inding-up , perm it the w inding- 

up to proceed on such term s and  conditions as. the Bank m ay 
d eterm ine; or

(t) in the case of a w inding-up  by the court or a ju d ic ia l m anage­
m ent, perm it the petition  to proceed, in w hich case the Bank 
shall be en titled  to ap p ea r before the court a t the hearing of 
the petition  and  m ake representations.

47. For the purposes of any w inding-up  and notw ithstanding  
any th ing  to the co n tra ry  in sections 187 (2) and 226 (2) of the 
C om panies P roclam ation , 1959, or in the insolvency P roclam ation , 
any en try  in the books, accounts o r records of a financial institu tion 
re la ting  to deposits shall be prima fa d e  evidence of the claim s of the 
depositors.

48. For the purposes of sections 236 and  269 o f the Com panies 
P roclam ation , 1959, w hen the Bank has, u nder section 41, taken 
over the tem porary  m an ag em en t of a financial institu tion which is 
subsequently  w ound-up , or w hich is placed u nder ju d ic ia l m anage­
m ent and becomes insolvent, the taking over shall be deem ed to

correspond w ith a sequestration o rder under the Insolvency 
Proclam ation.

49. N o tw ithstand ing  the provisions of section 256 of the C om ­
panies P roclam ation , 1959, and  section 90 (2) of the Insolvency 
Proclam ation , in the w inding-up  of a financial institu tion  unable 
to pay its debts, any balance o f the free residue after m aking provision



for the paym ent o f the secured and  otherw ise preferred  claim s, shall 
be applied in paym en t of the rem ain ing  claim s in the following 
o rder -

(a) deposits and  interest accrued  thereon  up  to an am oun t not 
exceeding R 100 per depositor;

[b] o ther deposits and  in terest accrued thereon ;
u) o ther claims.
50. (1) Any sums of m oney rem ain ing  unclaim ed after the w ind- U nclaim ed

ing-up of a financial in stitu tion  shall be deposited in the G uard ia  n ’s monies or 
Fund established or con tinued  u n d er the A dm in istra tion  o f Estates after6'  ̂
Act, 1972. w ind ing-u p

(2) Any o ther p roperty  held by the financial institu tion  as a 20 ol 1972 
trustee, fiduciary, lessor of a safe deposit box or bailee, w hich has 
not been re tu rned  to its rightful owners in the course o f the w inding- 
up o f such institu tion , shall, together w ith  the inventories perta in ing  
thereto , be placed in the custody of the Bank and , if  unclaim ed after 
a period of not less th an  2 years, shall be disposed of in such way as 
m ay be prescribed.

Part VIIE General Provisions, Transition ami Repeal
51. (1) T he following item s held or owing by a financial institu- A band oned

tion are presum ed to have been ab an d o n ed  -  property

(a) any deposit m ade w ith  such in stitu tion  together w ith  any  
interest thereon  and  in  respect o f  w hich the depositor has no t 
for 15 years after the last deposit increased or decreased the 
am oun t o f the deposit or p resen ted  the passbook or o th er 
record for the cred iting  o f in terest or corresponded  w ith  the 
financial institu tion  concern ing  such deposit; and

(b) o ther p ro p erty  deposited w ith  the financial institu tion , 
including  the contents of any  safe deposit box upon  w hich the 
lease or ren ta l period  has expired  and  in respect o f  w hich the 
ow ner th ereo f has no t for 15 years following such deposit or 
such expiry, corresponded  w ith  such financial institu tion  or 
in  any o th er m an n er ind icated  an  in terest therein .

(2) Every financial institu tion  hold ing  any item s p resum ed  to 
have been ab an d o n ed  u n d er subsection (1) shall rep o rt such ho ld ­
ings to the Bank and  thereafter -

(a) in the case o f any  deposit, pay  the sam e in to  the G u a rd ia n ’s 
F und  established or con tinued  u n d er the A dm in istra tion  o f 
Estates Act, 1972, and  deliver to the M aster the nam e and 
last-known address of the depositor; and

(b) in the case o f any  other p roperty , deliver th e  sam e to  the 
Bank, together w ith  the nam e and  last-know n address o f the 
ow ner thereof.
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(3) U pon  paying abandoned  deposits to the M aster and  deliv ery 
of o ther abandoned  p roperty  to the Bank, a financial institu tion 
shall be relieved of all liability  for any claim  in respect thereof to the 
extent of the value of such deposits or o ther property .

(4) Any person claim ing to be entitled  to any aban d o n ed  deposit 
or o ther p roperty  and proving such en titlem ent to the satisfaction 
of the M aster or the Bank, as the case mhy be, shall have the same 
re tu rn ed  to him .

52. (1) T he M inister m ay, after consultation w ith the Bank, m ake 
regulations for the better carrying out of the provisions and  purposes 
of this Act including the prescribing of anyth ing  requ ired  by this 
Act to be prescribed.

(2) T he M inister m ay, after consultation w ith the Bank, by 
regulation  m ade under this section, vary the fees specified in the 
Schedule.

53. Any person who fails to com ply w ith any requ irem en t of the 
Bank u nder this Act shall be guilty of an  offence and liable to a fine 
of R1 000.

54. (i) N oth ing  in this Act shall be deem ed to au thorize the 
M inister to enquire or cause any enquiry  to be m ade into the affairs 
of any individual custom er of a financial institution.

(2) Except for the purpose of the perform ance of his duties or the 
exercise of his functions or when lawfully required  so to do by a court 
or u nder the provisions of any w ritten  law, no person appoin ted , 
em ployed or duly au thorized  by the Bank to exam ine the affairs 
of, or advise concerning, any financial institu tion shall disclose any 
inform ation which he has acquired  in the perform ance of his duties 
or the exercise of his functions.

(31 Every person appo in ted  u nder or em ployed in carry ing  out 
or duly  authorized  u nder the provisions of this Act, except the 
M inister, shall make an oath  or dec lara tion  of secrecy in the m anner 
and  form prescribed.

(4) Every person who, in con traven tion  of the oath  or declaration  
of secrecy m ade by him  u nder subsection (3) and  w ithout lawful 
excuse discloses in form ation  or reveals any' m atte r which has come 
to his knowledge in his official capacity  shall be guilty' of an  offence 
and  liable to a fine of R2 000 and to im prisonm ent for 2 years.

(5) Any person who, being required  by this section to take the 
prescribed oath , acts in the execution of his office before he has m ade 
such oath  shall be guilty  of an offence and liable to a fine of R20.

(6) W ith respect to any licensed financial institu tion  or licensed 
agent and notw ithstand ing  the provisions of subsection (2), the Bank 
shall disclose upon request -



(a) the n a tu re  o f the licence;
ib) any conditions and lim itations a ttach ed  to such licence;
u j the place or places of business w here the licensee m ay, acco rd ­

ing to its licence, conduct business; and
id) the nam e of the person upon whom  process m ay  be served 

in lieu of such licence w hen a certificate of designation  has 
been lodged w ith the Bank u nder section II (2).

55. T he Bank m ay publish in whole or in p art, in such form and 
at such tim e as it m ay determ ine, any inform ation or d a ta  furnished 
or collected u nder this Act:

Provided that no inform ation or d a ta  shall be published w hich 
m ight disclose the p articu la r affairs of a financial in stitu tion  or of a 
custom er of a financial institu tion  unless the consent of th a t financial 
institu tion or custom er, as the case m ay be, has been ob tained .

56. (1) Any decision taken by the Bank under this A ct re la ting  
to any refusal or revocation of a licence shall be subject to appeal to 
the M inister.

(2) An appeal u nder this section shall be noted and  prosecuted 
in the m anner and  w ith in  the tim e prescribed.

57. (1) Except as otherw ise expressly provided by this Act, 
nothing in this Act shall be construed so as to relieve a 
financial institu tion from com pliance w ith  the provisions of the 
C om panies P roclam ation , 1959.

(2/ T he issue of a licence u nder this Act shall not be deem ed to 
exem pt a financial institu tion or agent w ith in  the m eaning  of section 
l b  from the necessity of o b ta in ing  any o ther licence, perm it or 
au tho rity  under any o ther w ritten  law, in respect o f any activity  
car ried on by such financial institu tion  or agent.

58. No act or thing done by any officer of the Bank or any person 
acting under the direction of the Bank shall, if the act or thing done 
was bona fide for the purpose of carry ing  this Act into effect, subject 
such officer or person to any liability , action, chum or dem and  
whatsoever.

59. i 1) T he provisions of sections 5 and  lb  shall not apply  to any 
financial institu tion which was carrying on banking business, or to 
any person acting as agent w ith in  the m eaning  of section lb, at the 
date of com m encem ent of this Act for a period of 90 days from such 
date  of com m encem ent b u t otherw ise the provisions of this Act 
shall apply  to such financial institu tion  or agent as if it or he were 
licensed under this A ct:

Provided that, no tw ithstand ing  the provisions of section 17, the 
Bank, in determ ining  a financial in stitu tion 's required  m inim um  
capita l prior to the subm ission by such financial institu tion  of its
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first balance sheet p rep ared  in accordance w ith section 27 (1), m ay, 
in lieu of such balance sheet, use the financial in s titu tio n ’s most 
recen t statem ent of its deposit and  sim ilar liabilities subm itted  under 
the Statistics Act, 1967.

(2) If, a t the com m encem ent of this A ct, the Bank has not been 
established, the M inister shall ap p o in t a person to exercise the 
powers conferred herein  upon the Bank until such time as the Bank 
is established.

(3) Any action taken or th ing done under this Act by a person 
appo in ted  under subsection (2) shall rem ain  in force unless and  until 
m odified by action of the Bank.

60. T h e T ra d in g  Act, 1966, is am ended  -
(a) in  section 4 (1) th e re o f-

(i) by deleting  the words “ B anker licence o r” , w hich ap p ear 
in p a rag ra p h  (a) thereof; and

(ii) by deleting  the words “ B anker licence o r” , w hich ap p ear 
in p a rag ra p h  (b) thereof;

(b) in section 48 (4) th ereo f by deleting item  (cf) re la ting  to 
“ B anker” ;

(c) in p a rag rap h  1 (3) o f the F irst Schedule thereto  by sub­
stitu ting  for the words “ the ho lder o f a b anker licence” the 
words “ a financial institu tion  licensed u n d er the F inancial 
In stitu tion  A ct, 1975” ;

(.d) in the F irst Schedule thereto  by deleting p a rag rap h  3 re la ting  
to “ B anker L icence” ; and

(e) in the Second Schedule thereto  by deleting the item  re la ting  
to “ B anker” .

SCHEDULE
R

Investigation fee...............................................................................  2 500
Annual fee ........................................................................................ 2 000
Agent’s fee : ........................................................................................ 250

Passed by the N ational Assembly this 3rd day of April, 1975.
I.P . G ontse,

Clerk o f  the National Assembly.


